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STATEMENT OF THE ISSUES PRESENTED FOR REVIEW 


1. Whether the district court correctly culed that 


Private Law 92-60, which removed Science and Health With Key to 


the Scriptures by Mary Baker Eddy from the public domain and 
granted a perpetual copyright in the work to First Church of 
Christ, Scientist, violates the Establishment Clause of the 
First Amendment of the United States Constitution? 

2. Whecher this Court should affirm the decision of 
he district court on the alternative grounds that Private Law 
92-60 violates the Free Exercise Clause of the First Amendment 
and the Copyright Clause of Article I, Section 8 of the United 
States Constitution? 

3. Whether the district court correctly denied 
appellant's motion to dismiss because there is subject matter 
jJurisdiccion and the case was ripe and appropriate for 


adjudication? 


STATEMENT CONCERNING RELATED CASES 
[RULE 8(b)] 

Pursuant to Rule 8(b) of the General Rules of the 
United States Court of Appeals for the District of Columbia 
Circuit, counsel for appellees United Christian Scientists, 
David James Nolan and Lucile J. Place state that this case has 
not previously been before this Court. This case was before 
the United States District Court for the District of Columbia, 
The Honorable Thomas Penfield Jackson presiding. United 
Christian Scientists 


et al., 


Vv. First Church of Christ, 
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UNITED STATES COURT OF APPEALS 
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No. 85-5959 
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Defendant—Appellant, 
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UNITED CHRISTIAN SCIENTISTS, 
DAVID JAMES NOLAN AND LUCILE J. PLACE, 


Plaintiffs-Appellees. 


inne eee 


On Appeal from the United States District Court 
for the District of Columbia 


\ 


BRIEF OF APPELLEES UNITED CHRISTIAN 
SCIENTISTS, DAVID JAMES NOLAN AND 
LUCILE J. PLACE 


STATEMENT OF THE CASE 


A. Nature of the Case 


First Church of § Christ, Scientist, in Boston, 
Massachusetts, (First Church) takes this appeal from the United 
States District Court for the District of Columbia which held 


Private Law 92-60 unconstitutional on the grounds that the 


statute violates the Establishment Clause of the First 
Amendment. 

Enacted on December 15, 1971, Private Law 92-60 
granted to First Church a new copyright until at least 2046 in 
Science and Health with Key to the Scriptures (Science and 
Health) by Mary Baker Eddy, the textbook of Christian Science 
and a religious work long in the public domain, written by an 
author long deceased. During her lifetime, Mrs. Eddy wrote and 
published numerous editions of her critical text. As the 
legislative history makes plain, Private Law 92-60 was passed 
in 1971 to achieve the religious objectives articulated to 
Congress by First Church: that only one text authorized by 
First Church would be published and distributed. 

The statute was challenged by life-long Christian 
Scientists who are compelled by their beliefs to publish 
Science and Health and to disseminate widely the writings of 
Mary Baker Eddy. They believe also that the version of Science 
and Health published by First Church is not accurate. But for 
Private Law 92-60 they would be completely free to publish and 
distribute any edition of Science and Health, in any form. 

B. Pricr Proceedings and Disposition 

This action was commenced by appellees, United 
Christian Scientists (UCS), David James Nolan and Lucile J. 
Place, in the United States District Court for the District of 
Columbia, against David L. Ladd, the Register of Copyrights. 
The Register moved to add appellant First Church as an 


indispensable party and moved to dismiss the complaint as to 


him. (R. 3, 20-39).* Thereafter plaintiffs amended their 
complaint and added as defendants both First Church and the 
Attorney General of the United States. (R. 4, 40-55). On June 
14, 1984, the district court granted the government defendants' 
motions to dismiss after they had stipulated on the record to 
be bound by the decision of the district court. (R. 60-61). 

On July 12, 1984, First Church moved to dismiss the 
amended complaint against it on the grounds, inter alia, that 
the district court did not have subject matter jurisdiction, 
that plaintiffs lacked standing and that the case was not ripe 
for adjudication. (R. 5). The district court denied the 
motion. (R. 6, 154). Thereafter, appellees and First Church 
filed cross motions for summary judgment. (R. 6-7). The court 
below granted appellees' motion, ruling that Private Law 92-60 
is unconstitutional, having been enacted in violation of the 
Establishment Clause, and that the copyright conferred by 
Private Law 92-60 is null, void and of no. effect. 
(R. 162-173). At the same time the district court denied First 
Church's cross motion for summary judgment. (R. 173). 

C. Statement. Of. Facts 


This action concerns the copyright of a religious text 


a References to the Record Appendix are designated as 
"R.__", with the appropriate page, preceded where 
necessary by a descriptive designation. For example, 
references to the affidavits of David Nolan are cited ag 
“Nolan, R. =" and to the affidavits of H. Dickinson 
Rathbun as “Rathbun, R. __". References to the brief of 
appellant First Church are referred to as "Church br." with 
the appropriate page number. 


written by Mary Baker Eddy, the founder of Christian Science. 


(Nolan, R. 10). The work, Science and Health, is regarded by 
all Christian Scientists as the word of God, as the fundamental 
statement of Christian Science and, together with the Bible, as 
their principal theological text. (Nolan, R. 10; Rathbun, 
R. 65). 

Mrs. Eddy wrote, published and copyrighted numerous 
editions of Science and Health. The last edition which she 
copyrighted was the 1906 edition. Between that time and her 
death in 1910, she made more than 4,000 changes to Science and 
Health, including major, substantive revisions. (Nolan, 
R. 11). The final edition published in 1910 shortly before her 
death never was copyrighted and entered the public domain. 
(Nolan, R. 12). The final, 1910 edition is crucial and 
regarded by all Christian Scientists as the highest statement 
of Christian Science. (Nolan, R. 12). 

Private Law 92-€0 grants to First Church a copyright 
in all editions of Science and Health “heretofore published, or 
hereafter published ... for a term of seventy-five years from 
the effective date of this Act or from the date of first 
publication, whichever is later." The statute affected all of 


the numerous editions of Science and Health published by Mrs. 


Eddy between 1875 and 1910, (R. 165), extending the effective 
copyright term for all editions until at least the year 2046. 
Private Law 92-60 removed from the public domain all but one, 


1906, edition of Science and Health. By its terms the statute 


also is applicable to an unlimited number of editions which 


might at any time "hereafter" be published by First Church. 

The Congressional purpose in giving this unique 
protection* to Science and Health is elaborated in the 
legislative history of Private Law 92-60. (Hearings, 
R. 174-222). Representatives of First Church, the proponent of 
the legislation, were not reticent in presenting to Congress 
that the purpose of Private Law 92-60 was baldly religious. 


€. Ross Cunningham, Manager of the Washington Office of the 


Christian Science Committee on Publication, testified that 
Science and Health is "the fundamental statement of the 
religious teachings of Christian Science" and, together with 
the Bible, is “the basic textbook for all instruction in the 


Christian Science’ religion." (R. 196). The copyright 


protection was sought, he said, to assure any reader "that the 
copy of this book which he has is adaptable to the religious 
purposes of this church and can be used for the study and 
practice of Christian Science." (R. 196). He added, "Without 
this copyright protection there would be serious danger that 


the course of Christian Science church services and the basis 


x Private copyright bills are rare and Private Law 92-60 is 
_ unique both with respect to the period of copyright 
protection and the reason advanced for protection. First 
Church is inaccurate in claiming that other. private 
copyright. laws “substantially [extended] copyright 
terms..." (Church br. p. ix). Senate Report No. 92-280 of 
the Committee on the Judiciary (adopted in substance in 
House Report No. 92-604 of the Committee on the Judiciary) 
reported only nine private copyright bills enacted by 
Congress since the founding of the Republic, three of which 
relate to different editions of the same work. All but one 
correct’ technical defects or a failure of timely 
registration. The remaining bill grants for a limited 
period of time copyright to the widow of an author of a 
work written for Congress. 


of individual religious study by Christian Scientists would be 
seriously impaired." (R. 197). 

Dr. J. Burroughs Stokes, the Manager of the Christian 
Science Committee on Publications, testified that "[iJn this 
modern age, even a unique religious book of this kind requires 
the protection of the law and the state in order to avoid the 
attack of commercial interests which often have no regard for 
the sacredness of religious views." (R. 197). 

Appellees are Christian Scientists who seek to publish 
Science and Health and to distribute it world wide. (Nolan, 
R. 14). They are greatly disturbed by the rapidly decreasing 
number of adherents to Christian Science throughout the world 
and feel compelled by their religious beliefs to proselytize 
: the teachings of Mrs. Eddy. (Nolan, R. 10, 14). Since its 
founding, United Christian Scientists has attracted more than 
11,000 adherents and maintains a mailing list of more than 
16,000 persons who are interested in receiving its materials. 
(Nolan, R. 103). UCS and its members believe that open access 
and vigorous discussion of Mrs. Eddy's ideas will counteract 
the eepiaiy declining number of adherents to Christian -Science 
and will serve to revitalize the movement. (Nolan, R. 111). 

As do all Christian Scientists, appellees consider 


Science and Health their fundamental text. It is critical to 


their study, teaching and practice of Christian Science. 
(Nolan, R. 10-11). Christian Scientists attach great 
importance to the accuracy of every word of Science and 


Health. (R. 103, 198). Because the accuracy of the text is of 


Such religious importance, First Church has been vigilant in 
its protection of its copyright. It permits only those 
renditions of Science and Health which it considers 


“faithful”. (Rathbun, R. 65-66). First Church has used and 


States that it will use its copyright powers to prevent 


publication of excerpts of Science and Health, as well as any 
edition that is not "accurate." (Rathbun, R. 67). (See also 


Church br. p. xii, 10-11, 31-32, 38). 


Appellees do not believe that the edition of Science 


and Health published and distributed by First Church is the 
authentic edition written by Mrs. Eddy in 1910. (Nolan, 
R. 13). To further their religious views they feel compelled 
to publish the unaltered 1910 edition. (Nolan, R. 12). 
Because of Private Law 92-60, these Christian Scientists cannot 
do what their religion compels. They have no doubt that their 
planned publication activities will violate First Church's 
copyright. (Nolan, R. 17-18). They intend to distribute 
widely copies of not only what they regard as the final edition 
of Science and Health but many earlier editions not published 
by First Church. (Nolan, R. 106). UCS has not proceeded, | 
however, with its plans to publish Sciénce and Health because 


of Private Law 92-60 and its unwillingness to infringe First 


Church's copyright. (Nolan, R. 106). 


SUMMARY OF ARGUMENT 

Private Law 92-60 provides unique copyright protection 
to a religious work. The copyright was sought for purely 
religious purposes: to guarantee that only the text authorized 
by First Church would be available to the public. 

Absent copyright protection, all Christian Scientists 
and the public at large would be free to publish Science and 
Health in any = form. Because of the statute, only one 
“authorized" text is available to those who wish to practice 
Christian Science and to participate in the religious services 
of the faith. And the copyright gives First Church the right 
to withhold this text, sacred to thousands, from any further 
publication until at least the year 2046. 

This challenge to Private Law 92-60 was brought by 
Christian Scientists who. wish themselves to ' publish their 
Bible. First Church insists that they submit their proposed 
texts to First Church for First Church to determine whether the 
texts are "accurate." The First Amendment protects them from 
such censorial supervision by First Church. 

The court below determined that Private Law 92-60 had 
no secular purpose and was passed to protect First Church from 
heresy. It concluded that the primary effect of the 
legislation was to advance First Church and to inhibit the 
practices of Christian Scientists who are not members of First 
Church. Because. the law will require the courts to resolve 


disputes that are likely to arise from the doctrinal importance 


of textual precision, the district court also concluded that 
the legislation fostered an excessive entanglement of 


government with religion. See Lemon v. Kurtzman, 403 U.S. 602 


rere rere 


(1971). The ruling of the district court was correct and 
should be affirmed. 

This Court may also consider the additional 
constitutional claims made by UCS below:: the statute prevents 
Christian Scientists from practicing their religion in 
violation of their Free Exercise rights. Moreover, the law 
Plainly was enacted in violation of the Copyright Clause of the 
Constitution. For each reason First Church's copyright must be 
held null and void. 


A. Private Law 92-60 Violates The 
Establishment Clause. 


Contrary to the position urged by First Church, in all 
of its recent decisions the Supreme Court has confirmed that 
the First Amendment commands government neutrality towards 


religion. See, e.g., Wallace v. Jaffree, 105 §.Ct. 2479 


(1985); Grand Rapids School District v. Ball, 105 S.Ct. 3216 


(1985); Thornton v. Caldor, Inc., 105 S. Ct. 2914 (1985). The. 


prohibition of government interference in internal doctrinal 
disputes and the prohibition of governmental endorsement of 
particular religious beliefs is as important today as it was at 
the founding of our Republic. Viewed against the three-part 


test announced by the Court in Lemon v. Kurtzman, 403 U.S. 602 


(1971), Private Law 92-60 must fail. 

First, the law has no secular purpose. The 
legislative history makes plain that the sole reason that First 
Church petitioned Congress for its copyright on Science and 
Health was to prevent the publication of any edition of the 
work that the Church believes is doctrinally impure. As the 
district court found, the legislative proceedings have the 
sound of the 17th century to them. (R. 171). Straining to 
find "a" secular purpose to the legislation First Church argues 
that this unique copyright is no different from all others, 
namely to protect the public from confusing any published text 
with the "“accurate" text written by Mrs. Eddy. (Church Br. 
xiv). First Church conceals its real interest in protecting 
the public from such confusion: false doctrine. Science and 
Health, no less than any other text, received full copyright 
protection under the laws then in effect. When its copyright 
expired, Science and Health was free to be reproduced, 
excerpted, distorted or published in any manner by any would-be 
publisher. Science and Health is entitled today to no more 
“protection” than the King James edition of the Bible. And 
Congress has no role in assisting First Church in protecting 
its own adherents from false doctrine. 

There is not even aie scintilla of evidence that 
Congress pretended to be doing other than it did -- making a 
special grant to a church to the detriment of other Christian 


Scientists and the public. First Church calls upon this: Court 
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to scrutinize the legislative history with care in order to 
determine whether, woven. between the overwhelming religious 
testimony, it can discern a faint secular purpose. The Supreme 
Court has declared that it will not recognize any such sham 
secular purpose. See Wallace v. Jaffree 105 S.Ct. at 2500 
(1985) (O'Connor, J. concurring); Stone v. Graham, 449 U.S. 39 
(1980). 

Lest there be any doubt as to the religious purpose of 
Private Law 92-60, the benefit conferred by Congress on First 
Church was conferred without restriction and with no 
requirement that the copyright be administered for any public 
purpose. See Larkin v. Grendel's Den, Inc., 459 U.S. 116, 125 
(1982); Committee for Public Education v. Nyquist, 413 U.S. 756 
(1973). This grant of religious power to First Church cannot, 
under any theory, withstand constitutional attack. 

With respect to the second Lemon test, Congress has 
singled out First Church for a special privilege, giving it the 
power of the state to prevent the publication, entirely if it 


so chooses, of a text which is the Bible of all Christian 


Scientists. Congress has prevented other Christian Scientists 


from having access to their Bible or proselytizing their 
religious beliefs by publishing and distributing their Bible. 
This it may not do. See Thornton v. Caldor, Inc., 105 S.Ct. 
2914 (1985). 

The district court ruled that aid to religion "is at 


the heart of the legislation." (R. 168). Today, no less than 


at prior times, the Supreme Court has made clear that Congress 
may not intrude to benefit one segment of the Church to the 
detriment of other believers. See Serbian Orthodox Diocese v. 
Milivojevich, 426 U.S. 696 (1976); Kedroff v. St. Nicholas 
Cathedral, 344 U.S. 94 (1952); Zorach v. Clauson, 343 U.S. 306 
(1951). It is not sufficient for First Church to argue that it 
will choose not to use its copyright to the detriment of other 
Christian Scientists. (Church br. xv). How First Church will 
choose to use its unique privilege is of little concern to this 
Court. The question is whether Congress has entered as 
forbidden domain, giving to First Church the power to make that 
determination. Private Law 92-60 is an endorsement of First 
Church, an endorsement prohibited by the First Amendment. 
Grand Rapids School District v. Ball, 105 S.Ct. 3216, 3226 
(1985); Thornton v. Caldor, Inc., 105 S.Ct. at 2917-2918. 

Third, Private Law 92-60 compels “excessive 
entanglement" between government and First Church. Christian 
Scientists believe that the "purity" of Science and Health may 
not be compromised, and the district court so found. However, 
because Mrs. Eddy wrote and published hundreds of editions of 
Science and Health as her thinking evolved between 1875 and 
1910, the early versions of the book are quite different from 
those that followed. Accordingly, determining which is a 


"pure" or "authentic" text will be both controversial and 
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difficult. Of necessity, resort will be made to courts to 
settle these differences, requiring the Government to resolve 
internal doctrinal disputes among Christian Scientists. 


The Supreme Court has long held that while courts are 


free to adjudicate civil claims between rival parties of the 
church, they may not adjudicate doctrinal issues. See Watson 
v. Jones, 80 U.S. (13 Wall) 679 (1871). It matters little that 
First Church does not believe that it will engage in any 
doctrinal disputes with other Christian Scientists. (In any 
event, the history preceding this litigation demonstrates to 
the contrary). Adjudication of doctrinal beliefs by the courts 


is no less "government entanglement" than any other government 


administration of internal religious affairs. 


B. The Copyright Prevents Other Christian 
Scientists From Exercising Their 


Religion. 
First Church continues to insist that UCS produce the 


text or texts of Science and Health that it intends to publish 


for review by First Church. (Church br. p. xvii, 39, 47.) 
First Church, it says, will then determine whether or not the 
proposed text is an “authentic” text of Mary Baker Eddy. It is 
extraordinary that at this late date and in this Court, First 
Church should continue to argue that it can exercise this 
censorial power. But it claims that power was given to First 
Church by Congress. 

Were it not for Private Law 92-60, appellees and other 


Christian Scientists could do what their religion compels: to 


publish, to distribute, to proselytize the writings of Mary 
Baker Eddy. First Church argues that there is no inhibition on 
the religious practices of others because it does not intend to 
enforce its copyright. But its argument fails for two 
reasons. First, it continues to insist that it will enferce 
its views of doctrinal purity -- if texts are published which 
are not ‘accurate" or which “alter Mrs. Eddy's text", or which 
do not leave her writings "intact" it will, as it has done in 
the past, vigorously enforce its copyright. Of course, the 
determination of what constitutes an "altered" text is left 
solely to First Church. The First Amendment prohibits Congress 
from giving that extraordinary power to First Church. 
Wisconsin v. Yoder, 406 U.S. 205, 214 (1972). 

Second, the argument oof First Church lacks 
credibility. If First Church were to permit ‘the wide scale 


publication of Science and Health without enforcement, it is 


vulnerable to a challenge of copyright abandonment. See Stuff 
v._E. C. Publications, Inc., 342 F.2d 143 (2d Cir. 1965), cert. 


denied, 386 U.S. 822 (1965); Hayden _v. Chalfant Press, 177 


F.Supp. 303 (S.D.Cal. 1959), aff'd., 281 F.2d 543 (9th Cir. 


1960). In light of the great importance First Church placed on 
securing this copyright, to argue that it would risk copyright 


abandonment by permitting wide-scale publication of even those 


14 


texts which it considered doctrinely acceptable can hardly be 
credited. 


Cc, Private Law 92-60 Violates The 
Copyright Clause. | 


Prior to the enactment of Private Law 92-60 all but 
one of the editions of Science and Health were in the public 
domain -- indeed most editions had been in the public domain 
for decades. In particular the final, 1910 edition which is 
critical to Christian Scientists never was copyrighted by Mrs. 
Eddy and entered the public domain upon publication. The new 
copyright protection is longer than any ever given to any prior 
work in the history of the Republic and was given to First 
Church even though the copyright does not serve the purposes 
which have been long recognized by the Supreme Court. See, 
e.g. Twentieth Century Music Corp. v. Aiken, 422 U.S. 151 
(1975). 

First Church counters with two arguments. It argues, 


first, that 75 years does not provide it with copyright 


protection of excessive duration. But it ignores that the 
cumulative protection is far greater than 75 years. Private 
legislation in the realm of copyright is rare: previously 


Congress had passed only nine such private copyright bills, 
each to correct minor technical defaults. The statute before 
this Court is no correction of a minor technical defect. And 


the Copyright Clause prohibits Congress from removing works 


long in the public domain and placing them under private 


copyright protectign. I M. Nimmer, Nimmer 


§1.05(A] (1985). 

Second, turning on its head the public purpose of 
copyright protection, First Church argues that even though the 
protection does not inure to the benefit of the "author", Mrs. 
Eddy, it will serve the overall scheme by stimulating 
“creativity in others..." (Church br. 24). But this is a 
Special grant outside the general statutory scheme. No future 
author will be stimulated to creativity by observing that 60 
years after her death, another entity is awarded a perpetual 
copyright in a work the author herself chose not to copyright. 
The Supreme Court ae confirmed that the language of the 
Constitution means what it says, that it is the "“author" who. 
must receive the special copyright reward. Son Corp. of 


America _v. Universal City Studios, Inc., 464 U.S. 417, 429. 


(1984). Even as to ‘authors", that reward is a consideration 
secondary to the important public purposes of copyright 
protection. Zacchini v. Scr ipps-Howard Broadcasting Co., 433 
U.S. 562, 576 (1976). 


D. This Court has Subject-Matter 
Jurisdiction. 


Federal courts may exercise and repeatedly have 
exercised jurisdiction over seeiGne to declare a copyright 
invalid prior to publication of the infringing material. There 
must only be a reasonable apprehension that the copyright 
holder claims that the infringer's planned publication 


infringes its copyright for jurisdiction to exist. And the 
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infringer must have the intention and ability to publish the 
alleged infringing material. Super Products v._ 

546 F.2d 748 (7th Cir. 1976). There is no question that First 
Church claims that its copyright allows it to bring an 
infringement action against any publication of Science and 
Health, irrespective of whether it is faithful, unfaithful, 
altered or unaltered. To have a reasonable apprehension, there 
is no requirement that the copyright holder must have actually 
threatened to sue the infringer. Super Products v. D P Way 
Corp., 546 F.2d 748 (7th Cir. 1976). Notwithstanding First 
Church's self-serving assertion that it would bring an action 
only if UCS published an “unfaithful” edition of Science and 
Health, UCS and First Church do not agree as to what is a 


faithful edition and there is a reasonable apprehension that if 


UCS published the edition which it regards as faithful, First 


Church will enforce its copyright. 

UCS's ability and definite intentions to publish 
Science and Health is adequately demonstrated by its commitment 
to proselytizing the work of Mary Baker Eddy and its ongoing 
activities including, for example, its publication of a monthly 
audio cassette tape containing matters of importance to 
Christian Scientists, distributed to thousands of subscribers 
around the world. Its intention to publish Science and Health 
follows from its very purpose -- to disseminate the writings 


and teachings of Mary Baker Eddy; and its belief that open 


access and vigorous discussion of her ideas are more necessary 
than ever to strengthen Christian Science. 

This Court's subject-matter jurisdiction also is 
confirmed by cases involving pre-enforcement challenges to 
Statutes which have a chilling effect on First Amendment 
rights. Under the liberalized criteria announced by those 
cases it is clear that First Church's ability unilaterally to 
decide to enforce its copyright in the event that UCS publishes 
Science and Health has a severe chilling effect, warranting 
prepublication test of the validity of Private Law 92-60. 
National Student Association v. Hershey, 412 F.2d 1103 (D.C. 
Cir, 1969). First Church cannot avoid a test of its copyright 
Claiming that it has the discretion to determine whether or not 
to enforce the copyright. UCS' claims are ripe for ajudication. 

All of the facts necessary for the determination of 
the dispute between UCS and First Church with respect to 
Private Law 92-60 are now available. No fact about the 
specifics of what was published. or the circumstances 
surrounding publication would be relevant to what is now before 


the Court. 
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ARGUMENT 


I. THE DISTRICT COURT CORRECTLY RULED THAT 
PRIVATE LAW 92-60 VIOLATES THE 
ESTABLISHMENT CLAUSE OF THE FIRST 
AMENDMENT. 


The prohibition of the First Amendment is clear: 

“Congress shall make no law respecting an establishment of 

religion, or prohibiting the free exercise thereof..." U.S. 

Const. amend. I. Throughout the history of the Republic, 

courts have been called upon on numerous occasions to determine 

whether specific governmental action impermissibly has blurred 
the sharp distinction between state and church. Reviewing 


Private Law 92-60 in light of those decisions the district 


court correctly ruled that Private Law 92-60 is 


unconstitutional. 


In concluding that the statute violates the 
Establishment Clause, the district court cited the succinct 


statement in Everson v. Board of Education, 330 U.S. 1, 15-16 


reh'gq denied, 330 U.S. 855 (1947) that church and state must 


remain separate: 


The “establishment of religion" clause of 
the First Amendment means at least this: 
Neither a state nor the Federal Government 
can set up a church. Neither can pass laws 
which aid one religion, aid all religions, 
Or prefer one religion over  another.... 
Neither a state nor the Federal Government 
can, openly or secretly, participate in the 
affairs of any religious organization or 
groups and vice versa. In the words of 
Jefferson, the clause against establishment 
of religion by law was intended to erect "a 
wall of separation between Church and State." 


(R. 166). The district court then explained why Private Law 


92-60 gives rise to constitutional concerns: 


But Establishment Clause apprehensions are 
nevertheless aroused whenever governmental 
action appears to bestow aan official 
beneficence on religion in general, or on a 
particular denomination OX sectarian 
enterprise, for, as the Supreme Court has 
most recently said, "Government promotes 
religion as effectively when it fosters a 
Close identification of its powers and 
responsibilities with those of any--or 
all--religious denominations as when it 
attempts to inculcate specific religious 
doctrines." Grand Rapids School District v. 
Ball, 105 S.Ct. 3216, 3226 (1985). 


(R. 166-167). The district court then evaluated Private Law 
92-60 in light of the three-part test announced by the Supreme 
Court in Lemon v. Kurtzman, 403.U.S. 602, 612-13 (1971): 


First, the statute must have aé_= secular 
legislative purpose; second, its principal 
_OX primary effect must be one that neither 
advances nor inhibits religion...; finally, 
the statute must not foster “an excessive 
government entanglement with religion." 

(citations omitted). 


The district court concluded that Private Law 92-60 failed with 
respect to each of the three tests: 


Applying the Lemon test to the law in 
dispute here, the Court finds that it is the 
benefit to members of the general public, if 
any, which is incidental or remote: aid to 
"religion" is at the heart of the 
legislation. Private Law 92-60 was openly 
sought and passed to _ secure prospective 
advantage for the hierocracy of one 
particular religion, and to no discernible 
advancement of the general welfare, 
circumstances which render it vulnerable 
under both parts one and two of the Lemon 
test and incompatible as well with the 
general principal of governmental neutrality 
towards religion the First Amendment 
commands. See, e.g., Buckley v. Valeo, 424 
U.S. 1, 92 (1976) (per curiam); Committee 
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for Public Education v. Nyquist, 413 U.S. 

at 792-93; Wallace v. Jaffree, 105 S.Ct. at 

2492, 

(R. 168-169). 

First Church argues that the Supreme Court in its 
recent decisions has "consistently refused to invalidate 
legislation or practices that, although benefiting religion, do 
not realistically represent steps toward establishment of a 
state church." (Church br. p. 12). Because, it claims, "(t]he 
fears that gave rise to the Establishment Clause are... much 
less pronounced today than they were in 1789" (Church br. 
Pp. 11), First Church urges this Court to reverse the court 
below, arguing that "the courts have a somewhat wider berth 
today to determine whether the fundamental objectives of the. 
[Establishment] Clause are at risk in a given case..." (Church 
br. p. 12). This statement evidences a fundamental 
misunderstanding of the law and one which was rejected in the 
court below. 

7 The Supreme Court continues to reaffirm the validity 
of the Lemon test. See Grand Rapids School District v. Ball, 
105 S.Ct. 3216, 3223 (1985) ("We therefore reaffirm that state 
action alleged to violate the Establishment Clause should be 
measured against the Lemon criteria."); Wallace v. Jaffree, 105 
S.Ct. 2479 (1985); Thornton v. Caldor, Inc., 105 S.Ct. 2914 
(1985); Aquilar _v. Fenton, 105 S.Ct. 3232 (1985). As Justice 


O'Connor observed recently with respect to Lemon, "(i]t reminds 


government that when it acts it should do so without endorsing 


a particular religious belief or practice that all citizens do 


not share." Wallace v. Jaffree, 105 S.Ct. 2479, 2500 (1985) 
(O'Connor, J., concurring). Today, no less than in 1789, it is 
an "established principle that the Government must pursue a 
course of complete neutrality towards religion." Id. at 2492. 


A. Private Law 92-60 Has No Secular 
Purpose and Was Enacted For Wholly 


Religious Considerations. 


Searching to find "a" secular purpose for Private Law 
92-60, First Church argues first that the statute's objective 


was to protect Science and Health from “commercial distortion" 


and to protect the public from the confusion that would result 
if someone published altered versions of Science and Health and 
| “palmed them off" as the writings of Mary Baker Eddy. (Church 
br. p. 17).* But, "“{iln applying the purpose test, it is 
_ appropriate to ask ‘whether Government's actual purpose is to 
endorse or disapprove of religion.'" Wallace v. Jaffree, 105 
S.Ct. 2479, 2490 (1985), citing Lynch v. Donnelly, 104 S.Ct. 
1355, 1368 (1984) (O'Connor, J., concurring). Reviewing the 
legislative history as a whole leaves little doubt that the 
Government's actual purpose was to protect the religious 


interests of First Church. .It is plainly obvious, and the 
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* Protecting the public from "commercial distortion" is not, 
in any event, the purpose of copyright protection, as the 
Supreme Court repeatedly has made clear. See pp. 42-43, 
infra. While First Church's brief is confusing with 
respect to the purported secular purpose of Private Law 
92~60, in addition to the fear of “commercial distortion" 
and "palming off," it argues that the copyright protection 
given to Science and Health will stimulate “creativity in 
others", in much the same way that the general copyright 
scheme stimulates creativity in authors and inventors. 
(Church br. p. 24). For the reasons discussed in Section 
III that argument is fallacious. 
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district court so found (R. 170), that the need for textual 


precision is based solely upon First Church's theological 
concern for doctrinal purity. Private Law 92-60 was passed in 
response to that theological concern. 

First Church's attempt to demonstrate an "infirmity" 
in the district court's analysis (Church br. p. 17) by 
asserting that it reviewed the Congressional testimony “out of 
context" (Church br. p. 17-22) does not withstand scrutiny. To 
the contrary, the conclusion reached by the district court that 
Private Law 92-60 fails to meet the first test of Lemon is 
readily demonstrated. The legislative history establishes that 
Congress understood clearly the religious significance of 
Science _and Health. In the House Judiciary Committee Hearings, 
the Hon. Robert McClory, Congressman from Illinois, called 
‘Science and Health "(t]he complete and final’ revelation of 
Christian Science ...". (R. 194). Dr. J. Burroughs Stokes, 
presented to the Judiciary Committce as a "spokesman for 
Christian Science Church members throughout the United States 
and the world", (R. 196), referred to Science and Health as "a 
unique religious book", as “the one book which accurately sets 
forth the complete statement of the basic teachings of the 
Church of Christ, Scientist," and as being "our fundamental 
religious statement of faith and _ theology." (R. 197). 
Dr. Stokes described the religious sanctity of Science and 
Health: 

Mr. Congressman, we are dealing with powers 

greater than the commercial interest. Here 


you are dealing with something which is 
fundamentally of the spirit of God and when 
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we start commercializing it or use it for 
the benefit of a secular agency of some 


kind, this is not right. We have got to 

rotect religic we have got : ec: 
what God wants his children _to hear. 
Regardless of the background, these books 
must be protected. : 


(R. 204, emphasis added). 

First Church's argument that the statute has a secular 
purpose is particularly unconvincing in light of the crucial 
significance placed on the exact wording of Science and Health 
by Christian Scientists as a matter of doctrinal belief. The 
peculiar religious significance of the particularities of form, 


as well as the substance, of Science and Health was explained 


thoroughly to Congress during the legislative hearings. In its 
Opinion the district court cited two representative examples. 
The first was an excerpt from the testimony of Senator Burdick, 


the sponsor of the legislation: 


[I]t is absolutely essential to the free 
practice of their religious beliefs that 
Christian Scientists, as well as those of 
the general public who wish to learn of this 
religion, be certain that any copy of 
Science and Health which they obtain be 
exactly the same as originally copyrighted 
by its author...If the copyright of Science 
and Health with Key to the Scriptures should 
ever be permitted to expire, the book would 
fall into the public domain. Amended 
editions, annotated versions, modernized 
editions, and abridged editions could all be 
published and would cause great distress and 
confusion, not only among Christian 
Scientists, but among those of the general 
public wishing to obtain a correct and 
complete statement of the teachings of this 
religion. 117 Cong. Rec. S26822 (1971). 


(R. 170-171). The second was this excerpt from the Senate 
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committee report: 


The purpose of seeking copyright for this 
book is not to ‘provide pecuniary profit or 
material gain for the Trustees or the 
Church, but to preserve and maintain the 
purity and integrity of the statement of the 
religious teachings of this denomination, 
and thereby to protect members of the public 
against the possibility that, in purchasing 
or otherwise acquiring...{Science and 
Health], they might receive a distorted 
version of the teachings of Christian 
Science. S. Rep. No. 92-280, 92nd Cong., 
lst Session. (1971) (reprinted at 117 Cong. 
Rec. S. 26821 (1971). 


(R. 171). 

These excerpts from the legislative history 
demonstrate the failure of First Church's argument that other 
aspects of the legislative history demonstrate a secular 
purpose to prevent distortion and exploitation in order to 
stimulate creativity in other authors. (Church br. p. 16-24). 
Whenever the copyright of any work expires, the text is 


vulnerable to "distortion" as well as the possibility that the 


text of a new edition may not “exactly represent" the text of © 


the original. The only reason for the Church's concern of 
“commercial distortion" and "“palming off" is religious: 
namely, First Church must "protect what God wants his children 
to hear." (R. 204). As the district court found in addressing 
this same argument: 

But the same legislative history in its 

entirety makes it clear that, when the bill 

which was to become Private Law 92-60 was 

under consideration, neither the lawmakers 

nor those who importuned them on its behalf 


had in mind to protect the public's purely 
profane interest in not being cheated. To 
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the extent they were bent on saving the 

public at all, it was from false doctrine, 

not fraud. 
(R. 169-170). The unique extension of a copyright in a book 
having great religious significance for an unprecedented length 
of time, after a congressional examination of internal 
ecclesiastical and doctrinal matters, is fundamentally 
different from the copyright of religious works under general 
copyright law. * 

In its attempt to attribute a secular purpose to a law 
motivated by wholly religious considerations, First Church 


mirrors other, similar attempts rejected by the Supreme Court. 


For example, in Wallace v. Jaffree, 105 S.Ct. 2479 (1985), the 


Supreme Court held that an Alabama statute authorizing. a 
one-minute period of silence in public schools "for meditation 
or voluntary prayer“ violated the Establishment Clause. The 
Court considered "whether government 's actual purpose is to 
endorse or disapprove of religion." Id. at 2490. Justice 
Powell, concurring, observed that "a law will not pass 
constitutional muster if the secular purpose articulated by the 
legislature is merely a ‘sham'". Id. at 2494, Justice 


O'Connor recognized that a legislature might articulate a sham 


* As it did in the court below, First Church again argues 
that “to copyright a religious text does not offend the 
Constitution...," citing numerous religious texts that have 
been copyrighted. (Church br. p. viii and n. 10). The 
argument advances its position not at all. As the district 
court ruled, the inquiry “is not simply reducible, as 
(First Church] would have it, to whether religions may 
derive benefit from private acts of Congress, or whether 
original works of theological import may ever be given the 
protection of copyright." (R. 167), Religious texts may be 
and have been protected under the general copyright scheme. 
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secular purpose: "I have little doubt that our Courts are 
capable of distinguishing a sham secular purpose from a sincere 
one..." Id. at 2500. See also Stone v. Graham, 449 U.S. 39 
(1980) (the Ten Commandments); Epperson v. Arkansas, 393 U.S. 
97 (1968) (biblical theory of creation); School District of 
Abington v. Schempp, 374 U.S. 203 (1963) (the Bible); Engel v. 
Vitale, 370 U.S. 421 (1962) (prayer). As the district court 
correctly ruled: 

Such proceedings have the sound of the 17th 

century to them. They are resonant of what 

might have occurred before the Committee on 

Religion of the last Parliament to sit 

before the English Revolution, but they are 

discordant in the context of contemporary 

American political debate. Heresy is no 

part of the business entrusted to Congress 

by the Constitution. 

(R. 171). 

The religious purpose of Private Law 92-60 may be 
inferred not only from the nature of the work and the identity 
of the beneficiary of Private Law 92-60, but also because 
Congress has conferred a benefit upon First Church without 


restriction and without any requirement that this benefit be 


administered for any public purpose. See, e.g., Larkin v. 
Grendel's Den, Inc., 459 U.S. 116, 125 (1982) (holding 


unconstitutional a Massachusetts statute granting churches the 
right to veto the issuance of a liquor license): Committee for 
Public Education v. Nyquist, 413 U.S. 756 (1973) (holding 
unconstitutional grants to religious schools for maintenance 
and repair where there was no control over how the funds were 


spent). A lack of restrictions on the benefit conferred is not 
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only inconsistent with any public purpose but mandates the 
conclusion that Congress' sole purpose was to aid First Church 
in its purposes, without regard for any public benefit. The 
Statute is nothing other than a special grant to the hierarchy 
of one ecclesiastical body to the detriment of other adherents 
of the valuable right to exclusive control over an important 
ecclesiastical work. 

B, The Primary Effect of Private Law 92-60 

Is To Advance One Religion and Inhibit 
Another. 

Recent decisions of the Supreme Court continue to 
affirm that the singling out of a religious group, such as by 
placing the power of the state behind an ecclesiastical 
decision as to what constitutes a "faithful" edition of a 


‘sacred text such as Science and Health, violates the 


Establishment Clause. For example, in Thornton v. Caldor, 


Inc., 105 S.Ct. 2914 (1985), the Court struck down a 
Connecticut statute providing Sabbath observers with an 
absolute and unqualified right not to work on their chosen 
Sabbath. "The message conveyed is one of endorsement of a 
particular religious belief, to the detriment of those who do 
not share it. As such, the Connecticut statute has the effect 
of advancing religion, and cannot withstand Establishment 
Clause scrutiny." Id. at 2919. (O'Connor, J., concurring). 
Private Law 92-60 similarly endorses a particular religion to 
the detriment of those who do not share it. Because the 
statute denies other Christian Scientists the right to publish 


their Bible, it also entails the inhibition of ‘eligion for 
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others. Congress has indeed "foster(ed] a close identification 
of its powers and responsibilities" with those of First 
Church. Grand Rapids School District v. Ball, 105 S.Ct. 3248, 
3226, (1985). ; 

First Church argues that recently the Supreme Court 
has refused to "invalidate legislation or practices that, 
although benefitting religion, do not realistically represent 
steps towards the establishment of a state church". (Church 
br. p. 12). Recent decisions confirm precisely the contrary. 
“The First Amendment's guarantee that ‘Congress shall make -no 
law respecting an establishment of religion,’ ... is more than 
a pledge that no single religion will be designated as a state 
religion.” Grand Rapids School District v. Ball, 105 S.Ct. 
3216, 3221 (1985). The purpose of the Establishment Clause is 
"to prevent, as far as possible, the intrusion of either [the 
church or the state] into the precincts of the other." Lynch 
v. Donnelly, 465 U.S. 668, 672 (1984), quoting Lemon v. 
Kurtzman, 403 U.S. 602, 614 (1971). See also Aguilar _ v. 
Felton, 105 S.Ct. 3232 (1985). The district court correctly 
concluded that “aid to ‘religion’ is at the heart of the 
legislation." (R. 168). First Church's plea that “it is not 
as clear in what manner the Court believes that the faith was 
advanced" (Church br. p. 26) is extraordinary. 

The Supreme Court has not, in any decision recent or 
otherwise, disturbed its prior dictates that Government must 
play no part in the religious disputes of churches. Its ruling 


in Kedroff v. St. 


Nicholas Cathedral, 344 U.S. 94 (1952), the 
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landmark case on this issue, has as much vitality now as it did 
thirty years ago. In that case a New York statute was held 
unconstitutional because it transferred control of church 
property from church authorities located in the Soviet Union to 
church authorities in North America: | 

(I]t displaces one church administrator with 

another. It passes the control cf matters 

Strictly ecclesiastical from one church 

authority to another. It thus intrudes for 

the benefit of one segment of a church the 

power of the state into the forbidden area 

of religious freedom contrary to the 

principals of the First Amendment. 
Id. at 119. As described by Justice Frankfurter, concurring in 
the Kedroff opinion: 

The New York legislature decreed that one 

party to the dispute and not the other 

should control the common center of 

devotion. In doing so the legislature 

effectively authorized one party to give 

religious direction not only to its 

adherents but also to its opponents. 
Id. at 122. 

The statute described in Kedroff could well describe 
Private Law 92-60. The question of what is the faithful 
edition of Science and Health is an ecclesiastical matter as to 
which United Christian Scientists have the same rights as First 
Church. Private Law 92-60 has pre-empted -- determined in 
advance -- an internal religious dispute. Congress has reached 
into the affairs of the Christian Science faith and has placed 
its official imprimatur upon a doctrinal decision of the 
highest order: protecting, until at least the year 2046, First 
Church's decision as to which version of a holy book is to be 


the sacred Pastor of Christian Science and how and to whom the 
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book is published and distributed. This violates the principle 
that government must remain strictly neutral with respect to 
theological questions, see School District of Abington v. 
Schempp, 374 U.S. 203, 243 (1963) (Brennan, J., concurring), 
displaces "the free religious choices of its citizens by 
placing its weight behind a particular religious belief, tenet, 
or sect", Serbian Orthodox Diocese v. Milivojevich, 426 U.S. 
698, 733 (1976) (Rehnquist, J., dissenting), and prevents all 
sides to any internal controversy from "flourish[ing] according 
to the zeal of its adherents and the appeal of its dogma". 
Zorach v. Clauson, 343 U.S. 306, 313 (1951). It unquestionably 
violates the second test of Lemon, for, as most recently 
articulated: 

{A]n important concern of the effects test 

is whether the symbolic union of church and 

state effected by the challenged 

governmental action is sufficiently likely 

to be perceived by adherents of the 

controlling denominations as an endorsement, 


and by the nonadherents as a disapproval, of 
their individual religious choices. 


Grand Rapids School District v. Ball, 105 S.Ct. 3216, 3226 
(1985). 

First Church does not address’ the Government's 
interference into the internal affairs of Christian 
Scientists. First Church argues, instead, that this Court can 
ignore Private Law 92-60's religious effect because "the law 
challenged here does not pose a threat to the values underlying 


the Establishment Clause." It relies on Mueller v. Allen, 463 
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U.S. 388, 395 (1983), quoting Wolman v. Walter 433 U.S. 229, 
263 (1977) and on Lynch v. Donnelly, 465 U.S. 668 (1984). 
However in Lynch the Supreme Court affirmed that the 
Establishment Clause invalidates any law which even tends in 
the direction of an established church, observing that "the 
establishment clause forbids an established church or anything 
approaching it" and that a reviewing court scrutinizes 
“official conduct to determine whether, in reality, it 
establishes a religion or religious faith, or tends to do so." 
Id. at 678. 
Neither Lynch nor any other recent Supreme Court 
decision modifies the well-established postulation: 

The [First] Amendment's purpose was not to 

strike merely at the official establishment 

of a single sect, creed or religion, 

outlawing only a formal relationship such as 


had prevailed in England and some of the 
colonies. Necessarily it was to uproot all 


such relationships. But the object was 
broader than separating church and state in 
this narrow. sense. It was to create a 


complete and permanent separation of the 
spheres of religious activity and civil 
authority by comprehensively forbidding 
every form of public aid or support for 
religion. 


School District of Abington v. Schempp, 374 U.S. 203, 217 


(1963). Contrary to First Church's position, the Supreme Court 


has strongly reaffirmed this position in its most recent. 
statement : 


(Jjust as religion throughout history has 
provided spiritual comfort, guidance, and 
inspiration to many, it can also. serve 
powerfully to divide societies and to 
exclude those whose beliefs are not in 
accord with particular religions or sects 
that have from time to ‘time achieved 
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dominance. The solution to this problem 
adopted by the Framers and consistently 
recognized by this Court is jealously to 
guard the right of every individual to 
worship according to the dictates of 
conscience while requiring the government to 
maintain a course of neutrality among 
religions, and between religion and 
non-religion. 


See Grand Rapids School District v. Ball, 105 S.Ct. 3216, 3222. 
(1985). 

First Church ignores those precedents which find 
“establishment” not in church power over society but in state 


interference with the internal ecclesiastical workings of a 


church. See, e.g., Serbian Orthodox Diocese v. Miliveojevich, 
426 U.S. 698 (1976); Presbyterian Church in the United States 


v. Mary Elizabeth Blue Hull Memorial Presbyterian. Church, 393 
U.S. 440 (1969); Kreshik v. Saint Nicholas Cathedral, 363 U.S. 


190 (1960); Kedroff v. Saint Nicholas Cathedral, 344 U.S. 94 
(1953). No “recent trend" by the Supreme Court has disturbed 
these precedents. 


Cc. Private Law 92-60 Fosters Excessive 
Government Entanglement. 


Finally, as the district court also concluded, Private 
Law 92-60 does not meet the third part of the Lemon test--the. 
absence of “excessive entanglement". (R. 171). The district _ 
court noted that there was no dispute that "it is essential 
that the ‘purity' and ‘integrity’ of Science and Health not be 
compromised." (R. 172). Furthermore, because of Mrs. Eddy's 
prolificacy and the fact that the early versions of the book > 
are very different from those that followed, “ascertainment of 


the definitive version is likely to be both controversial and 
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difficult, and even if a consensus were possible, plaintiffs 
maintain that they would still wish to publish and distribute 
earlier versions of the work to illuminate the course of Mrs. 
Eddy's revelation." (R. 172). As a result, the district court 
ruled, copyright disputes are bound to arise with resulting 
resort to the courts 

to determine, for example, as to particular 

portions of her works, whether Mary Baker 

Eddy purported to write ex cathedra as the 

divinely inspired prophet of a new faith, or 

in some less exalted capacity, merely to 

decide whether they are within or without 

the copyright. : 
~(R. 173). The court concluded: "Such controversies are best 
left to the theologians or to ecclesiastical tribunals, not to 
the civil courts of the land." (R. 173). 

The district court was sensitive to the well-settled 
legal principle that while courts may adjudicate civil claims | 
between rival parties of a church, courts cannot adjudicate 
doctrinal issues of a church. Watson v. Jones, 80 U.S. (13 
Wall.) 679 (1871). First Church provides only an empty : 
reassurance that future judicial decisionmaking with respect to 
foreseeable copyright disputes. is part of the "normal ~ 
litigation process" (Church br. Pp. Xvii); it refuses Yo 
acknowledge that such a process will require repeated judicial 
interference in ecclesiastical and doctrinal matters which will 
not be separable from purely secular issues of copyright law. 

The concern anticipated by the district court is one 
of great importance to United Christian Scientists. In 


response, First Church reiterates only what it argued in the 
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court below, namely that it "has not brought a copyright 


infringement action against the appellees and it will not bring 


such an action if appellees publish without altering the 


author's text." (Church br. p. xii, emphasis added). But, as 
the district court noted, whether or not a particular edition 
does alter Mrs. Eddy's text is precisely what caused United 
Christian Scientist's concern in the first place. They do not 
believe that the version published by First Church is a true 
and accurate statement of the final edition of Mrs. Eddy. 
| (Nolan, R. 13). And First Church again has made clear that it a 
will take action to enforce its copyright if it believes that a 


published version does not comport with Mrs. Eddy's text. 


Clearly a dispute over doctrinal purity and textual authority 
exists. A more dramatic affirmation of the need for concern. 
could hardly be articulated. | 
By granting the copyright to First Church, Congress. 
has interposed the force of government in a religious dispute 
within the Christian Science community over which version of S 
Science and Health is the authoritative version and as to who 
may distribute that work. This repeatedly has been held to be : 
Strictly forbidden. See Larson v. Valente, 456 U.S. 228, 244 
(1982) ("(t]he clearest command of the Establishment Clause is 
that one religious denomination cannot be officially preferred 
over another."); Epperson v. Arkansas, 393 U.S. 97, 106 (1968) 
("the State may not adopt programs or practices ... which ‘aid 


or oppose’ any religion"); School District of Abington v. 


Schemrz 


2, 374 U.S. 203, 305 (1963) (Goldberg & Harlan, Ju., 
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concurring) ("(t]he fullest realization of true religious 
liberty requires that government ... effect no favoritism among 
sects ... and that it work deterrence of no religious belief"). 
Viewing the statute as a whole demonstrates, as a 
matter of common sense, that there is a serious violation of . 
the Establishment Clause of the First Amendment. The specter 
of the United States Congress granting a special privilege to & 
religious institution is bound to have the very effect 
forbidden by the Establishment Clause: the appearance that the 
“United States Government endorses a particular religious sect, 
a particular religious doctrine or a particular manner of. 
religious observance. The necessary result of Private Law 
92-60 has been to establish the power of First Church in 
violation of the First Amendment. 
II. THIS COURT MAY AFFIRM THE DECISION OF 
THE DISTRICT COURT ON THE ALTERNATIVE 
GROUND THAT PRIVATE LAW 92-60 
INTERFERES WITH APPELLEES' RIGHTS TO 
THE FREE EXERCISE OF THEIR RELIGION. | 
Because the court below concluded that Private Law 
92-60 was enacted in violation of the Establishment Clause, it 
did not reach any alternative constitutional grounds for 
holding the statute unconstitutional. (R. 163). In this 
section appellees argue that the statute also contravenes the 
Free Exercise Clause of the First Amendment. In Section III 
they argue that the statute was enacted in violation of the 
Copyright Clause, Article I, Section 8 of the Constitution. 


Private Law 92-60 offends the Free Exercise Clause 


because it gives First Church the ability to suppress editions 
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of Science and Health which embody appellees' religious beliefs 
Or to exact royalties or other payments from them for the 
privilege of disseminating their theologically preferred 
editions of Science and Health. It also prevents appellees 
from proselytizing their religious views.* The serious 
interference with appellees' exercise of their religious 
beliefs has been accomplished despite the fact that the 
Govertinant has no legitimate interest, and has articulated 
none, in granting the copyright in Science and Health to First 
Church. 

Although First Church does not address directly the 
violation of the Free Exercise Clause, it argues that there is 


no inhibition of UCS' ability to publish Science and Health and 


that “(t]he copyright has not at any time been used to benefit 


(First Church] against any other religion or religious group." 
(Church br. p. xv). However, First Church is hoist by its own 
petard: it claims, repeatedly, that it will not bring any 
copyright infringement action provided that any published text 
is “accurate”. On every occasion in which First Church 
attempts to demonstrate its generosity with its copyright, it 
makes plain that such generosity is conditional upon doctrinal 
accuracy. 


First Church will not enforce its copyright, it says, 


“if appellees publish without altering the author's text." It 


It matters little that “(clopyrighted editions other than 
the final edition are available in libraries throughout the 
United States." (Church br. p. 4). Appellees themselves 
seek to publish and disseminate Science and Health widely. 


has not interfered with others' publication of Science and 
Health “where the publications were accurate renditions of Mrs. 
Eddy's text". (Church br. p. xii, emphasis provided). It “has 
never acted or threatened to act against anyone who sought to 


publish any edition of Science and Health as written by Mrs. 
Eddy". (Church br. p. 10, emphasis provided). It “would not 


oppose [appellee's] publication if it left Mrs. Eddy's writing 
intact." (Church br. p. 38, emphasis provided). First Church 
chooses to ignore that Private Law 92-60 allows it and it alone 
to determine whether or not a particular text is accurate. 
First Church demands that appellees publish at their peril and 
risk an enforcement action if First Church disagrees with the 
accuracy of their text. This the Free Exercise Clause 
expressly forbids. 

Even if appellees were to publish a version of Science 


and Health which First Church regarded as “accurate," it is 


equally disingenuous for First Church to claim now that it 
would not enforce its copyright. Under the copyright doctrines 
of abandonment, acquiescence, and estoppel, the Church may be 


forced to enforce its copyright against what it considers 


“accurate” versions of Science and Health in order to preserve | 


its enforcement right against “inaccurate” versions. If it = 


repeatedly failed to enforce its copyright against "accurate" _ 


publications of Science and Health it is vulnerable to a claim 


of copyright. abandonment. See Stuff v. E. C. Publications, 


inc., 342 F.2d 143 (2d Cir. 1965), cert. denied, 386 U.S. 822 _ 


(1965); Hayden _v. Chalfant Press; 177 F.Supp 303 (S.D.Cal. — 


38 


1959), aff'd, 281 F.2d 543 (9th Cir. 1960). As Professor 


Nimmer noted: 


(Wlide and general circulation of copies of 
a work by the copyright owner, or with his 
acquiescence, without a copyright notice 
affixed thereto may constitute an overt act 
indicating an intent to abandon copyright. 
This was held to have occurred where over a 
long period of time the copyright owner did 
not attempt to prevent others from 
infringing his copyright." 


IM. Nimmer, Nimmer on Copyrights, §13.06 (1985). 


At a minimum, First Church's now avowed policy of 


non-enforcement could lead to estoppel of enforcement actions 


against any publisher tc whose publishing efforts it has 


already acquiesced. Klasmer v. Baltimore Football, Ine., 200 


F.Supp 255 (D.C. Maryland 1961); Edwin L. Wiegand Co. v. Harold 
E. Trent Co., 122 F.2d 920 (3d Cir. 1941), cert. denied, 316 


U.S. 667 (1942). Moreover. if First Church's acquiescence to 


an unrelated publisher should constitute distribution "by 


authority of the copyright owners," §405 of the 1976 Copyright 


Law would preclude First Church from full enforcement against 


third party publishers who might copy from the unrelated 


publisher‘’s version lacking ‘First Church's copyright notice. 


ee . 7 
17 +U.S.C.A. § 405 (West 1977). First Church, tenaciously 


defending its private grant of copyright before this Court, 


must realize that it cannot afford to permit “accurate” 


infringements of its copyright. 


Finally, First Church persists in trampelling on 


appellees’ rights by requiring that they submit for review by 


First Church their intended publication. (Church br. p. 2). 


Appellee Nolan did not “produce” his text or "detail" his 
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differences because of his constitutional rights guaranteed by 
the First Amendment. First Church may not demand a review of 
anyone's text or intentions: the First Amendment precludes 


Congress from giving First Church such censorial power. 


In Murdock v. Pennsylvania, 319 U.S. 105, 108-09 


(1943), the Supreme Court made clear that dissemination of 
religious works is fully protected by the First Amendment: 


The hand distribution of religious tracts is 
an age-old form of missionary evangelism -- 
as old as the history of printing presses. 
It has been a potent force in various 
religious movements down through the years. 
This form of evangelism is utilized today on 
a large scale by various religious sects 
whose colporteurs carry the Gospel to 
thousands upon thousands of homes and seek 
through personal visitations to win 
adherents to their faith. It is more than 
preaching; it is more than distribution of 
religious literature. It is a combination 
of both. Its purpose is as evangelical as 
the revival meeting. This form of religious 
activity occupies the same high estate under 
the First Amendment as do worship in the 
churches and preaching from the pulpits. It 
has the same claim to protection as the more 
orthodox and conventional exercises of 
religion. It also has the same claim as the 
others to the guarantees of freedom of 
speech and freedom of the press. (footnotes 
omitted. ) 


It is the very essence of the protection granted by 
the Free Exercise clause that one may observe his religion 
without the consent of anyone and, especially, without 
obtaining a consent mandated by a statute. See Cantwell v. 
Connecticut, 310. U.S. 296 (1940) (statute which required © 


Jehovah's Witnesses to obtain a certificate as a condition of 
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soliciting support for their views declared unconstitutional). 
As a result of Private Law 92-60 appellees cannot publish or 
disseminate any edition of Science and Health without first 
obtaining the permission of First Church. 

It is settled that to enforce a statute that 
"interferes with the practice of a legitimate religious 
belief ... there [must be] a state interest of sufficient 


magnitude to override the interest claiming protection under 


the Free Exercise Clause." Wisconsin v. Yoder, 406 U.S. 205, 
214 (1972). "The essence of all that has been said and written 


on the subject is that only those interests of the highest 
order and those not otherwise served can overbalance legitimate 
claims to the free exercise of religion." Id. at 215. Here 
the significance of the governmeat-sanctioned suppression of 
appellees' legitimate religious beliefs and the resulting 
violation of their Free Exercise rights is clear. There is no 
state interest which remctely justifies the substantial 
infringement of their Free Exercise rights. When measured 
against the command in Sherbert v. Verner, 374 U.S. 398, 406 
(1963) the statute falls woefully short of constitutional 
scrutiny: 

It is basic that no showing merely of a 

rational relationship to some. colorable 

state interest would suffice; in this highly 

sensitive constitutional area, "[o]nly the 

gravest abuses, endangering paramount 

interests, give occasion for permissible 


limitation. " Thomas v. Collins, 323 U.S. 
916, 530. 
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III. THIS COURT MAY AFFIRM THE DECISION OF 
THE DISTRICT COURT ON THE ALTERNATIVE 
GROUND THAT PRIVATE LAW 92-60 VIOLATES 
THE COPYRIGHT CLAUSE OF THE 
CONSTITUTION. 

The Copyright Clause of the United States 
Constitution, Article I, Section 8, Clause 8, provides that 
Congress shall have the power "To promote the Progress of 
Science and useful Arts, by securing for limited Times to 
Authors and inventors the exclusive Right to their respective 
Writings and Discoveries." The grant of copyright in all 


editions of Science and Health at least through the year 2046, 


if not in perpetuity, to First Church is inconsistent with the 
requirements that exclusive rights be granted to “authors” and 
then only for “limited times". Moreover, the statute is 
contrary to the purpose of the Copyright Clause and thus beyond 
the Clause's delegation of power to Congress. 

: The Supreme Court consistently has understood the 
Copyright Clause to have an instrumental purpose: to encourage 
creativity which improves the commonweal by granting to 
“authors” a special reward. But to ensure that the public 
purpose is achieved the rights to authors are of limited 
duration, eventually giving the public unfettered access to the 
works created. See Twentieth Century Music Corp. v. Aiken, 422 
U.S. 151, 156 (1975), Mazer v. Stein, 347 U.S. 201, 219 (1954): 
Fox Film Corp. v. Doyal, 286 U.S. 123, 127 (1932). Chief 
Justice Burger has said that “to encourage people to devote 


themselves to intellectual and artistic creation, Congress may 


guarantee to authors and inventors a reward ...." Goldstein v. 


California, 412 U.S. 546, 555 (1973). The Court ‘recertly 


reiterated that purpose: 


The monopoly privileges that Congress may 
authorize are neither unlimited nor 
primarily designed to provide a_e special 
private benefit. Rather, the limited grant 
1s a means by which an important public 
purpose may be achieved. It is intended to 
motivate the creative activity of authors 
and inventors by the provision of a special 
reward, and to allow the public access to 
the products of their genius after the 
limited period of exclusive control has 
expired. 


Sony Corp. of America v. Universal City Studios, Inc., 464 U.S. 
417, 429 (1984). 

The duration of First Church's copyright is longer 
than any ever granted by Congress. And Private Law 92-60 
removed from the public domain numerous editions published by 
Mrs. Eddy between 1875 and 1910. On either ground, the statute 
violates constitutional impediments. As the late Professor 
Nimmer concluded: 

[i]t seems cléar that neither the copyright 

clause nor the First Amendment would permit 

the granting of copyright to works which 

have theretofore entered the public domain. ~ 
I M. Nimmer, Nimmer on Copyright, § 1.05[(A] (1985). 

[A] striking example of such a manifestly 

unconstitutional law was enacted by the 

Congress .. . under which the work Science 

and Health With Key to the Scriptures... 


was granted a copyright... in numerous 
editions of the work published between 1875 
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and 1906, 16 editions of which had 
theretofore entered the public domain. 


Id. atn.7. 
A. Private Law 92-60 Is Unconstitutional 
Because the Copyrights Granted are Not 
Limited in Duration. 

In 1875 Mary Baker Eddy first registered a copyright 
in her treatise Science and Health. (Nolan, R. 11). #£=That 
edition entered the public domain in 1931. Mary Baker Eddy 
published her final edition of Science and Health in 1910, the 
same year in which she died. (Nolan, R. 11). She did not 
copyright the 1910 edition. Private Law 92-60 now affords 
copyright protection to both editions until at least 2046. 
Whether: one views the new copyright protection given to the 
first, the last edition or any other edition of Science and 
Health, Congress has granted such protection far in excess of 
any period contemplated by the Framers or any prior legislative 
enactment. 

The history of copyright legislation both before and 
since the founding of the Republic demonstrates the most 
cautious of extensions of copyright protection to authors. 
Since the founding of the Republic, Congress has acted on only 
four occasions (1790, 1831, 1909 and 1976) with respect to the 
“limited Times" provision of Article I, Section 8. The 
legislative history on each occasion confirms that it is the 
intention of Congress to place works in the public domain as 
soon as possible, consistent with its power to provide to 


"authors" a monopoly over their writings to ensure that 
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initially they enjoy the rewards of their creative activities. 
In 1790 Congress enacted the first such legislation. See Act 
of May 31, 1790, 1 Stat. 124 which provided for a single 
14-year copyright term and for a renewal term of an additional 
14 years, provided that the author survived the first term. 

In the Act of February 3, 1831, 4 Stat. 436, Congress 
lengthened the first term of copyright registration to 28 
years, and provided a 14-year renewal term for the author or 
the author's widow and children. The reason for the renewal 
term was clear: "(Bly the very event of the death of the 
author, his family stand in more need of the only means of 
subsistence ordinarily left to them." Register of Debates, 
Vol. VII, Appendix CXIX, quoted in Fred Fisher Co. v. M. 
Witmark & Sons, 318 U.S. 643, 651 (1943). 

. Between 1831 and 1909 Congress passed no legislation 
with respect to copyright duration. In 1909 Congress acted 
again, this time providing for an initial term of copyright 
protection of 28 years, with a renewal term of 28 years. The 
new term again was reflective of the concern for the author's 
immediate circumstances and private concerns. See Act of 1909, 
35 Stat. 1075. According to the Report of the House Committee, 
adopted by the Senate Committee: "The terms, taken together, 
ought to be long enough to give the author the exclusive right 
to his work for such a period that there would be no 


probability of its being taken away from him in his old age, 
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when, perhaps he needs it the most." H. Rep. 2222, 60th Cong., 
2d Sess., pp. 14-15. 
: No further “copyright legislation was enacted by 
Congress until the 1976 Copyright Act, 17 U.S.C. Section 1 = 
Section 810. Pursuant to 17 U.S.C. Section 302(a), copyright 
“endures for a term consisting for the life of the author and 
fifty years after the author's death."* The Register of 
Copyrights testified that, based on the most recent actuarial 
tables, the new limit of the author's life and fifty years 
would ‘provide copyright protection on an average of 70 to 76 
years. See H. Rep. No. 50, 87th Cong., lst Sess. 50 (1961). 
| In stark contrast to the careful honing of protection 
provided to authors by Congressional interpretations of the 
“Limited Times" restriction over two centuries, the copyright 
protection afforded by Private Law 92-60 is grossly excessive. 
First Church would have this Court ignore the history of 
copyright and permit Congress to extend for however long a term 
of copyright protection. "That a term must be ‘limited’ means 
only that the term must not be without limit." (Church br. p. 
xvi). But there is no precedence for any such claim, and First 
Church cites none. 

While recognizing that the “total period of copyright 


protection for Science and Health was substantially longer than 


& The term of life and fifty years thereafter conforms to 
copyright protection afforded in most other countries, thus 
allowing the United States to better enjoy the advantages 
of international comity. H. Rep. No. 1476, 94th Cong., 2d 
Sess. 134-136 (1976). | 
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75 years..."* First Church argues that “{nJone of the terms is 
longer than terms permitted under the general copyright 
legislation then expected to be enacted and subsequently 
enacted." (Church br. p. 7). That statement is both 
inaccurate and ignores the comparisons relevant here. The 
“lifetime and fifty-year" copyright term “subsequently enacted" 
in 1976 has no bearing on the copyright of Science and Health. 
The new term applies only to works "created" after January 1, 
1978, or created before that date but not "“theretofor in the 
public domain or copyrighted". 17 U.S.C. § 302-303 (1977). No 
work published before that date, other than Science and Health 
enjoys an extended copyright. This is the proper comparison. 
Science and Health now enjoys copyright protection beyond that 
of any other work copyrighted under the laws as they existed 
when the texts were published and copyrighted. 

First Church also suggests that these excessive terms 
are "consistent with the trend towards longer copyright 
terms." (Church br. p. 7). To the contrary, the history of 
legislative revisions of copyright ' law over the past two 
centuries reveals the slow, painstaking and thoughtful process, 
in each instance emphasizing the initial need to protect the 


a First Church states, incorrectly, that the oldest edition 
of Science and Health would have a cumulative total of 131 
years of copyright protection. (Church br. p. 7). In 
fact, that edition would have a cumulative total of at 
least 171 years of copyright protection. (1875-2046). 
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author. Private Law 92-60 grants to Science anc 


century of additional protection with no such purpose. 

While Private Law 92-60 purports to provide a> 
copyright term of 75 years from the date of enactment in all 
editions of Science and Health, the statute goes far farther. 
Protection is granted to “all editions [of Science and Health] 7 
in English and translations heretofore published, or hereafter 
published, by or on behalf of said trustees..." (emphasis. 
added). The statute thus contemplates that at any time in the 
future First Church may publish a “new" edition, thereby 
securing for itself further extended copyright protection. The 
statute provides that the copyright protection shall ‘endure 
"for a term of 75 years from the effective date of this Act or : 
from the date of the first publication, whichever is later" 
(emphasis added). Accordingly, any "“new" edition of Science 
and Health published after the year 2046 (the expiration of the 
75-year term) also will obtain copyright protection. 

There can be no construction other than that this is a 
perpetual grant of copyright to First Church in violation of 
the express provisions of Article I, Section 8. "A federal 
copyright statute which purported to grant copyright protection 
in perpetuity would clearly be unconstitutional." I M. Nimmer, 
Nimmer on Copyright, § 1.05{A] (1985); White-Smith Music 
Publishin 


Co. Apollo Co., 209 U.S. 1, 19 (1907) (Holmes, 


J., concurring) (copyright “is a right which could not be 
recognized or endured for more than a limited time..."). Anda 


copyright may not be extended by a "new edition" which is 
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wholly derivative or comprised only of excerpts from the 
existing work. * 


B. Private Law 92-60 Violates The 
Copyright Clause Because It Does Not 
Secure An Exclusive Right For An Author 
and Because It Does Not Promote The 


Progress of Science and Useful Arts _ 

The Copyright Clause requires that the exclusive 
rights that Congress is empowered to grant be secured “to 
Authors" in order to "promote the Progress of Science and 
Useful Arts." This provision has long been interpreted as 
advancing the public welfare by providing authors with an 
incentive to create. As the Supreme Court stated in Mazer v. 
Stein, 347 U.S. 201, 219 (1954): 

The economic philosophy behind the .clause 

empowering Congress to grant patents. and 

copyrights is the conviction that 
encouragement of individual effort by 

personal gain is the best way to advance 

public welfare through the talents of 

authors and inventors in ‘Science and useful 

Arts. ' Sacrificial days devoted to such 


creative activities deserve rewards 
commensurate with the services rendered. 


See also, Washington Publishing Co. v. Pearson, 306 U.S. 30, 36 
(1939) (copyright protection is "Co afford greater 
encouragement to the production of literary works of lasting 
benefit to the world"); Bobbs-Merrill Co. v. Straus, 210 U.S. 
339, 347 (1908) (the purpose of copyright law is to "secure the 


author the right to multiply copies of his work"). That the 


* See Russell v. Price, 612 F.2d 1123, 1128 (9th Cir. 1979); 

Filmvideo Releasing Corp. v. Hastings, 668 F.2d 91, 92 (2d 
- See also I M. Nimmer, Nimmer on Copyright § 
3.04 (1985). This doctrine was incorporated in the 1976 
Copyright Act. 17 U.S.C. §102(b). 
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purpose of permitting an author to obtain copyright protection 
is to create incentives for creative effort was eloquently 


stated by Justice Stewart in Twentieth Centur 


Aiken, 422 U.S. isl, 156 (1975): 

Creative work is to be encouraged and 

rewarded, but private motivation must 

ultimately serve the cause of promoting 

broad public availability of literature, 

music, and the other arts. The immediate 

effect of our copyright law is to secure a 

fair return for an ‘author's' creative 

labor. But the ultimate aim is, by this 

incentive, to stimulate artistic creativity 

for the general public good. (footnotes 

omitted. ) 

The monopoly on Science and Health given by Congress 
to First Church is not an award of copyright to an author and 
does not promote the purpose of the clause "to stimulate 
artistic creativity" by an author. As the district court 
ruled: "... it is certain that the only author of the only 
literary work which is the subject of this particular copyright 
law will not resume her creative efforts reassured by any 
protection it affords her heirs, temporal or spiritual." (R. 
169). 

First Church seeks to counter by claiming that the 
court "misunderstood the policy issue involved" (Church br. p. 
23-24) and that "P.L. 92-60 encourages authors to write for the 
benefit of society as a whole." (Church br. p. xii.) It 
argues that it matters little that the reward will not “inure 
to the benefit of Mrs. Eddy herself" because the overall system 
to protect authors "stimulates creativity in others ..." 


(Church br. 24). That argument strains credulity. No author 


$0 


will be motivated by the knowledge that Congress granted, under 
a private law, an extended copyright to a party unrelated to 
the original author. Few authors have the resources to lobby 
Congress for private benefices and knowing that Congress has 
granted only ten private copyright laws in 200 years. will 
hardly encourage writers. Private Law 92-60 is not protection 
within the general copyright system encouraging authors. It is 
a special grant outside the general statutory scheme. As 
Mrs. Eddy chose not to copyright her 1910 edition, this Private 
Law may discourage writers with the vivid example of Congress 
vesting a perpetual copyright in a separate body, ignoring the 
author's intent. 

In Fox Film Corp. v. Doyal, 286 U.S. 123, 127 (1932), 
Chief Justice Hughes identified the purpose of Congress’ 
copyright power: 

The sole interest of the United States and 

the” primary object in conferring the 

monopoly lie in the general benefits derived 

by the public from the labor of the authors. - 
To that end, the Court has declared that “reward to the owner 
{is} a secondary consideration.” United States v. Paramount 


Yee Se ee 


Pictures, Inc., 334 U.S. 131, 158 (1948), quoted in Zacchini v. 


Scripps-Howard Broadcasting Co., 433 U.S. 562, 576 (1976). 


First Church turns this reasoning on its head in an attempt to 


Gefend a statute which does not protect the "author" Sut a new 
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owner claiming copyright over works long in the public domain. 
This is beyond any conceivable purpose of the Copyright Clause. 
Cs Private Law 92-60 is Unconstitutional 


Because it Provides Copyright 
Protection to Editions of "Science and 


Health" Long in the Public Domain. 
In 1971 when Private Law 92-60 was enacted, the 


.copyright registrations of all of the editions of Science and 
Health, except one 1906 edition, had expired.* In the hearings 
before the House of Representatives, Representative Kastenmeier 
of Wisconsin questioned one of the witnesses, the General 
Counsel of First Church: "Do you wish to restore copyright on 
the 16 other editions [other than the 1906 edition] of which 
copyright pogistrat tons were made but have since expired?" The 


General Counsel replied: “The answer is yes, we would like 


tla 


First Church claims, incorrectly, that "{a]t the time P.L. 
92-60 was enacted, the copyright on Science and Health was 
owned by the Trustees under the Will of Mary Baker Eddy." 
(Church br. p. xiii). But at the time Private Law 92-60 
was enacted all but one of the numerous editions of Science 
and Health were in the public domain. The brief of First 
Church contains other inaccuracies, too many to correct. 
For example, it claims that "the 1906 copyright on the 
final edition of Science and Health which was renewed in 

' 1934 would have expired in 1962." (Church br. p. iv). The 
1906 edition was not the "final" edition. Indeed, Mrs. 
Eddy made dver 4,000 changes to her text between that time 
and her death in 1910. (R. 164). The final 1910 edition 
never was copyrighted by Mrs. Eddy. Appellees believe that 
the changes between 1906 and 1910 were major, substantive 
changes (Nolan, R. 11-12) which Mrs. Eddy deliberately did 
not copyright in order that her text would be available 
without restriction. First Church also Claims, 
incorrectly, that "the principal beneficiary of the 
copyright protection was the 1906 edition, which was not in 
the public domain when P.L. 92-60 was passed." (Church br. 
p. xv, n.1). Each and every edition of Science and Health 
“penefited" from Private Law 92-60. 
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to restore copyright on all of the previous ones..." (R.203). 
Dr. Stokes testified: 

The bill by its terms creates a copyright in 

all editions of Science and Health. Since 

there are some editions of Science and 

Health which are in the public domain ... 
(R.197.) In light of the clear pronouncements of the Supreme 
Court that the private motivation of authors “must ultimately 
serve the cause of promoting broad public availability" of 
writings, Twentieth Century Music Corp. v. Aiken, 422 U.S. 151, 
156 (1975), it is elementary that once works have passed into 
the public domain and have been made available to the general 
public, Congress may not act to remove the works from the 
public. "“{I]t seems clear that neither the copyright clause 
nor the First Amendment would permit the granting of copyright 
to works which have theretofore entered the public domain." I 
M. Nimmer, Nimmer on Copyright, § 1.05[A] (1985). | 

First Church offers no example of any other work which 
has received full copyright protection and, after it has 
thereafter entered the public domain, has received renewed 
protection for an indefinite period of time. Indeed, no such 
examples exist: Professor Nimmer's conclusion that Private Law 
92-60 is “manifestly unconstitutional", Id. §1.05{A] n.7, 
follows from the violation of the balance between the First 
Amendment's free speech guarantees and Congress' power to grant 
appropriate protection to encourage authors. The ultimate 
objective of copyright protection and the immediate objective 


of the First Amendment is to maximize what is in the public 
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domain. Where, as here, the objective of the Copyright Clause 
is not served, First Amendment considerations must predominate. 


IV. THE DISTRICT COURT CORRECTLY DENIED 
FIRST CHURCH'S MOTION TO DISMISS AND 
THIS COURT, LIKEWISE, SHOULD REJECT THE 
CHALLENGE TO ITS JURISDICTION. 


First Church argues again on appeal that there is no 
“case or controversy" because appellees have not suffered any 
injury and that their claims have not ripened into a 
justiciable dispute.* (Church br. p. 37-46). In making its 
argument First Church fails to acknowledge the significance of 
the long line of cases which firmly establish that a reasonable 


apprehension that a copyright holder will claim that a 


* It also argues that the district court inappropriately 
resolved certain factual issues in connection with its 
motion to dismiss. (Church br. p.46-48). First Church 
suggests that its motion to dismiss should have been 
granted because appellees did not submit sufficient 
evidence to sustain their burden of demonstrating the 
existence of subject matter jurisdiction, and that the 
district judge found the evidence sufficient only because 
he applied the summary judgment standard requiring him to 
resolve all factual disputes in UCS' favor. (Church br. p. 
47) 


But First Church would have appellees prove their 
underlying claim to sustain jurisdiction. . Where, as here, 
the issues concerning jurisdiction overlap with the 
substantive issues in the case, it is “incumbent upon the 
trial judge to demand less in the way of- Jurisdictional 
proof than would be appropriate at a trial _ stage.’ 
Mortensen v. First Federal Savings and Loan Associatior, 
549 F.2d 884, 892 (3d Cir. 1977). The determination of 
whether jurisdiction exists should not evolve into a 
determination of the underlying claim. Here, Mr. Nolan has 
made affidavit that UCS plans to publish a text different 
from what First Church publishes and that there is a 
theological disagreement over what constitutes the final 
authoritative edition of Science and Health. (Nolan, R. 
15). There are sufficient facts to sustain a finding of 
jurisdiction. The district court, therefore, was correct 
in determining it had subject matter jurisdiction. 
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plaintiff's planned publication infringes his copyright is a 
sufficient injury to create subject matter jurisdiction. First 
Church would have this Court ignore overwhelming authority 
dating from the passage of the Declaratory Judgment Act that a 
real and immediate threat of future injury is sufficient to 
invoke the jurisdiction of a federal court. Further, First 
Church glibly concludes that there is no dispute between it and 
United Christian Scientists because both wish to publish an 
“accurate” or "faithful" edition of Science and _ Health, 
disregarding the serious theological disagreement as to exactly 
what is "accurate" and "faithful". The record amply 
“@emonstrates that the interests and claims presented are 
adverse and well-defined; that appellees are threatened with 
specific harm; and that a judgment would settle the controversy 
between the parties. 


A. This Court Has Subject Matter 
Jurisdiction To Declare First Church's 


Copyright Invalid. 


Since the Declaratory Judgment Act gave federal courts 
the power to adjudicate the validity of a copyright prior to 
actual infringement, the courts have fashioned a two-pronged 
test to evaluate whether they have jurisdiction to make such an 


adjudication.* First, there must be a reasonable apprehension 


* While these doctrines have been utilized primarily in 
declaratory judgment actions commenced against the holders 
of patents, the principles apply equally to jurisdiction 
over an action against a copyright holder. See 10A Wright, 
Miller & Kane, Federal Practice & Procedure, Section 2761, 
p. 691; Public Affairs Associates, Inc. v. Rickover, 
F.Supp. 444, 447-448 (D.D.C. 1967). § lso Liebermar 
(continued) 
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that the defendant claims that the plaintiff's planned 
publication infringes its copyright. Second, the plaintiff 
must have the immediate intention and ability to publish the 
allegedly infringing material.* The first determination 
ensures that there is, in fact, a dispute and that the parties 
have sufficiently adverse interests. The second ensures that 
the dispute is sufficiently real and immediate and that an 
adjudication is required to terminate the controversy. Here, 
the record unambiguously demonstrates that United Christian 


Scientists has the immediate intention and ability to publish 


‘Science and Health and that First Church unambiguously has ] 


claimed that such publication would infringe its copyright. 


1. The Undisputed Facts Establish That 
First Church's Interests and Claims are 


Adverse To Those Of Appellees. 


There is general agreement, if not unanimity, among 


the cases decided since passage of the Declaratory Judgment Act 


(continued) 


Estate of Paddy Chayevsky, 535 F.Supp. 90 (S.D.N.Y. 
1982). Indeed, the similarities in the jurisdictional 


issues raised by declaratory judgment actions against 
patentees and those raised by declaratory judgment actions 
against copyright holders are substantial. In both the 
plaintiff typically will not have actually infringed the 
patent or copyright. Thus the court will have to assess 
the immediacy of a plaintiff's intentions as well as the 
defendant's adversity to the plaintiff's proposed actions. 


* In a thinly-veiled attempt to engender prejudice against 
appellees, First Church argues that it is "doubtful that 
appellees will be in a position to publish Science and 
Health," quoting from an unrelated litigation pending in a 
family court in Hawaii, of which it says this Court may 
(continued) 
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in 1934 that a copyright holder's interests and claims are 
sufficiently adverse to those of a plaintiff seeking a 
declaratory judgment as to the validity of the copyright if the 
defendant has created a reasonable apprehension in the 


plaintiff that the plaintiff's planned publication will 


infringe its copyright. See, e.g., Super Products v. D P Way 
Corp., 546 F.2d 748, 753 (7th Cir. 1976); Sherwood Medical 


Industries, Inc. v. Deknatal, Inc., 512 F.2d 724 (8th Cir. 
1975); Sweetheart Plastics, Inc. v. Illinois Tool Works, Inc., 
439 F.2d 871, 874 (lst Cir. 1971); Technical Tape Corp. v. 
Minnesota Mining & Mfg. Co., 200 F.2d 876, 878 (2d Cir. 1952) 


("Once the patentee has made some claim, directly or 


indirectly, sc that notice is given that it asserts that there 


(continued) 


take “judicial notice". (Church br. p. xix). Those 
proceedings are irrelevant and have no “direct relation" to 
this action. See Green v. Warden, 699 F.2d 364, 369 (7th 
Cir.), cert. denied, 461 U.S. 960 (1983). First Church can 
not seriously urge that the Hawaiian proceedings have any 
bearing on this Court's subject matter jurisdiction. No 
precedent suggests that a finding in one court, negative as 
cursory excerpts suggest they may be, precludes a citizen 
from recourse to enforce his undeniable constitutional 
rights in another. First Church has long pressed its 
antagonism to Mr. Nolan, himself a former official. First 
Church has excommunicated Mr. Nolan (Nolan, R. 109) and has 
made every attempt to inhibit his practice as a Christian 
Scientist. (Nolan R. 17). While First Church has claimed 
throughout that it bears no animus to Mr. Nolan, the prior 
history, as well as this renewed attempt to discredit, 
speak otherwise. As to appellee Lucile Place, neither she 
nor any other members of UCS were parties to the Hawaiian 
litigation and no finding in that action has any preciusive 
effect against them. Blonder-Tonqu Laboratories v. 
University of [llinois Foundation, 402 U.S. 313, 329 
(1971); Humphreys v. Tann, 487 F.2d 666, 671 (6th Cir. 
1973), cert. denied, 416 U.S. 956 (1973). 


37 


is or will be an infringement, a justiciable controversy 


exists"); See also Dewey & Almy Chemical Co. v. American Anode, 


137 F.2d 68 (3d Cir. 1943), cert. denied, 320 U.S. 761 (1943); 


Ethicon v. American Cyanamid Co., Inc., 369 F.Supp. 934 (D.N.J. 
1973); Japan Gas Lighter Association v. Ronson Corp., 257 


F.Supp. 219, 238 (D.N.J. 1966); 10A Wright, Miller & Kane, 
Federal Practice and Procedure, Section 2761 at page 676 (West 
1983). The teaching of these cases is that if the reasonable 
apprehension exists, there is sufficient injury in fact to 
create subject matter jurisdiction over a declaratory judgment 
action challenging the validity of a copyright. 

The cases recognize that the requisite reasonable 
apprehension has two components: that the defendant asserts. 
exclusive rights as a result of the copyright and that the 


plaintiff's use would infringe those rights. See Super 


Products Corp. v. D P Way Corp, 546 F.2d 748 (7th Cir. 1976); 
Japan Gas Lighter Association v. Ronson, 257 F.Supp. 219 


(D.N.J. 1966). 

In this case, both components of “reasonable 
apprehension" are evident. There is no dispute that First 
Church claims copyright in Science and Health. Every edition 
of Science and Health published by it contains the copyright 
notification "Copyright 1971 The Christian Science Board of 
Directors, Copyright Under Special Act of Congress." In 
addition, First Church has filed copyright registrations for 


Science and Health with the Office of Copyright pursuant to 


Private Law 92-60. (Nolan, R. 16). Even Mr. Rathbun's 
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averments that First Church has "not used the copyright... to 
prevent the publication or distribution by others.... nor has 
it demanded royalties or otherwise sought commercial gain from 


those who have published or distributed Science and Health” 


(Rathbun R. 65-66) and that it “has not required others who 
publish and distribute Science and Health to publish and 
distribute only the final edition" (Rathbun R. 66) necessarily 
imply First Church's belief that it has the right to prevent 
any publication of Science and Health. 

Similarly, there can be no doubt that the publication 
of Science and Health planned by United Christian Scientists 
would violate the copyright claimed by First Church. It plans 
and intends to publish in both written and audio form not only 
a complete edition of Science and Health but excerpts 
therefrom. (Nolan R. 14, 107). That is exactly the material 
upon which Private Law 92-60 grants a copyright. As Professor 
Moore has observed: 

(W]here the patent by its terms includes the 

activities of the plaintiff, it can hardly 

be said that there are no adverse parties 

with adverse legal interests. If plaintiff 

asserts the invalidity of the patent, a 

‘controversy' exists between the parties. 

Patentee's act in taking out the patent has 

crystalized his position. His interest is 

clear and direct, and it is completely 

opposed to that of the plaintiff. 
6A Moore's Federal Practice, 57.20, p. 57-214 to 15 (2d Ed. 
1983). 

First Church argues that appellees' apprehension 
cannot be reasonable because it has not threatened them with an 


infringement action and because of its self-serving statement 
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that it will bring no action against them if they do publish. 
However, reasonable apprehension does not require an explicit 
threat of an infringement action and reluctance on the part of 
First Church to resolve this dispute in this Court at this time 
is no indication that there is no underlying dispute between 
the parties. 

That no explicit threat of suit is required to 


establish adversity has been repeatedly demonstrated. In Dewey 


& Almy Chemical Co. v. American Anode, Inc., 137 F.2d 68 (3d 


Cir.), cert. denied, 320 U.S. 761 (1943), for example, the only 
contacts between the plaintiff and the defendant were license 
negotiations which had lapsed several years prior to suit. The 
defendant had never charged that plaintiff was infringing its 
patent and knew nothing of plaintiff's plans prior to the 
institution of suit. Nevertheless the court held that there 
was ‘an actual controversy" even though no actions had been 
taken against or were contemplated against the plaintiff: 


The patentee has used its patents as an 
economic weapon against other alleged 
infringers .... It is not denied that 
[defendant] has thus publicly asserted such 
a scope for its patent claims as to embrace 
the similar methods practilc]ed commercially 
by [plaintiff]. We think this assertion 
evidences the existence of a substantial 
controversy between (defendant ] and 
[plaintiff] ... ‘of sufficient immediacy and 
reality to warrant the issuance of a 
declaratory judgment'..... Certainly the 
fact that [defendant] had never made any 
direct threat to sue [plaintiff] is not | 
conclusive of the problem. In E. W. Bliss 
Co. v. Cold Metal Process Co., 6 Cir., 1939 
02 F.2d 105, an actual controversy was held 
to exist although it was evident that the 
. patentee was exerting every effort to avoid 
entanglement in litigation with the 


60 


particular alleged infringer seeking the 
declaration. 


Id. at 70-71. The action of First Church mirrors exactly the 
defendant in Dewey & Almy Chemical: it has asserted that its 
copyright includes appellee's planned publication and it has 
used its copyright against other infringers. (Rathbun, R. 65, 
67).* | 

Other applicable cases demonstrate that First Church's 
assertion that it has not decided to sue is not dispositive of 
whether or not jurisdiction exists. In Ethicon v. American 
Cyanamid Co., 369 F.Supp. 934, 936 (D.N.J. 1973), the 
defendant stated that "it may never sue" on the issue raised by 
the plaintiff. The court, nevertheless, found a case or 
controversy based on defendant's suit with respect to a related 
patent which "effectively announced . . . that plaintiff's 
[products] were under a patent cloud." Id. 936 n.6. 

In Japan Gas Lighter Association v. Ronson Corp., 257 
F.Supp. 219 (D.N.J. 1966), the defendant disclaimed any 
knowledge of plaintiff's design prior to the commencement of 
suit and claimed it had insufficient knowledge of the design at 
the time of the hearing to determine whether the design would 


infringe its patent. Defendant also represented that it had 


* First Church attempts to distinguish Dewey & Aimy by 
asserting that in that case defendant "led the plaintiff to 


believe that defendant would file an infringement suit if 
plaintiff did not obtain a license." (Church br. p. 42). 
Plaintiff's belief in Dewey & Almy that defendant would 
file an infringement suit was obviously not the result of 
any specific threat; there had been no contacts between the 
parties for several years. 
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“no present intention of suing plaintiffs or threatening their 
customers". Id. at 242-243. Nevertheless, the court denied 
defendant's motion to dismiss on jurisdictional grounds, 
holding that the decision whether or not to sue “is not 
conclusive as to the patentee's opinion of his ability to sue 
for infringement when he chooses to do so." Id. at 242. 

In Super Products Corp. v. D P Way Corp., 546 F.2d 748 
(7th Cir. 1976), the Seventh Circuit rejected defendant's 
argument that it had not yet decided to sue and might conclude 
that plaintiff's machine did not infringe its patent since the 
‘substantial identity between plaintiff's machine and the patent 
application gave plaintiff reasonable grounds to fear suit. 
Simmonds Aerocessories v. Elastic Stop Nut Corp., 257 F.2d 485 


(3d Cir. 1958), and Treemond Co. v. Schering Corporation, 122 
F.2d 702 (3d Cir. 1941) are to the same effect. 


First Church attempts to deflect attention from the 

obvious adversity evidenced by its claim to the copyright in 
Science and Health and the certainty that UCS' publication 

would infringe by asserting that it will enforce its copyright 

only against "unfaithful" editions. It claims that there is no 
dispute that UCS' planned publication would not prompt it to 

enforce its copyright * by ignoring the fundamental 


disagreements between First Church and appellees over what 


* Prior instances of enforcement by First Church against UCS 
evidence the reasonableness of appellees' apprehensions. 
On two occasions First Church has insisted that Uwcs stop 
infringing its copyrights on works by or about Mary Baker 
Eddy. (Nolan R. 104-105). On another occasion, First 
(continued) 
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constitutes the final, authoritative and theologically correct 


edition of Science and Health, (Nolan, R. 12, 13, 17), and over 


the appropriateness of open access to and vigorous discussion 
of Mrs. Eddy's ideas. (Nolan, R. 9, 10, 17). Although each of 
First Church and UCS say they will publish only "faithful" 
editions, as recognized by the court below, they do not agree ; 
on what constitutes a "faithful" edition. (R. 164-165, 172). 
UCS intends to publish a version of Science and Health which is 
not theologically pure from First Church's point of view and it 
intends to claim theological purity for its edition. (Nolan 
R. 17). 

Finally, First Church's testimony before Congress 
directly contradicts its statements to the district court and 
evidence the conclusion that it would regard appellees' planned 
publication as highly threatening to its interests. As 
described earlier, First Church witnesses testified that First 
Church's religious practices required that Science and Health 
"be authentic and contain the exact words of its author, Mary 
Baker Eddy" and that “the words on each page, together with the 


numbering of the pages and lines, must be the same in all 


| (continued) 


Church obtained a restraining against UCS preventing the 
dissemination of another work by Mary Baker Eddy. (Nolan 
R. 108). On each of these prior occasions UCS had recorded 
excerpts from the copyrighted work on audio cassettes which 
were mailed to the paid subscribers on UCS's mailing list. 
ucS intends to do just that in connection with its 
publication of Science and Health and it is that type of 
publication that Mr. Rathbun avers would prompt First 
Church to enforce its copyright. (Rathbun, R. 67). 
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editions and translations..." (R. 196). Further, "(wJithout 
this copyright protection there would be serious danger that 
the course of Christian Science church services and the basis 
of individual religious study by Christian Scientists would be 
seriously impaired." (R. 197). These statements are 
inconsistent with First Church's statements that it would 
permit publication of earlier editions of Science and Health. 
Clearly “the words on each page, together with the numbering of 
the pages and lines" would be different from edition to edition. 
In addition, appellees’ planned publication would 
present the serious dangers described by congressional 
witnesses and against which First Church previously has taken 
action. There is, accordingly, a reasonable apprehension that 
First Church would bring suit were UCS to go forward with its 
planned publication. Indeed, an eléction by First Church not 
to bring suit against UCS would be inconsistent with both the 
policies announced in Mr. Rathbun's affidavit and the rationale 
presented to Congress for the passage of Private Law 92-60. 


2. There is a Real and Immediate Threat of 


Injury to Plaintiffs. 
Just as the patent and copyright cases establish that 


there is a sufficient controversy between the parties, they 
also establish that the controversy is real and immediate. 
Indeed, courts repeatedly have held that actual manufacture, 
use or sale is not essential and that it is sufficient that 
plaintiff is about to infringe. Welch v. Grindle, 251 F.2d 
671, 678 (9th Cir. 1957). All that is required is an apparent 


ability and definite intention to manufacture cr sell a product 
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that arguably would infringe the patent. 
v. D P Way Corp., 546 F.2d 748 (7th Cir. 1976); Wembley, Inc. 


v. Superba Cravats, Inc., 315 F.2d 87, 89 (2d Cir. 1963); 
Crowell _v. Baker Oil Tools, 143 F.2d 1003 (9th Cir. 1944); 10A 


Wright, Miller & Kane, Federal Practice and Procedure, Sec. 
2762 at page 685 and cases cited at nn. 19 and 20. 

Here, it is readily apparent that UCS has’7 the 
requisite ability and definite intention to publish Science and 
Health. It mails, approximately once a month, to its paid 
subscribers an audio cassette tape recording entitled “Heard Ye 
the Glad Sound?". It owns and maintains in its San Jose, 
California, office equipment which enables it to duplicate and 
disseminate these cassettes to its paid subscribers. (Nolan 
R. 103-104).* Under these circumstances, there can be no real 
doubt as to UCS' present ability to publish and disseminate 
Science and Health. All UCS needs do is to dictate an excerpt 


from Science and Health onto a master cassette, duplicate 


= As First Church well knows, United Christian Scientists 
long has maintained facilities in San Jose, California 
which were not, in any respect, implicated in the Hawaiian 
litigation on which First Church attempts to rely to 
suggest that "appellees may well not be able to publish." 
(Church br. p. 44). There is no suggestion in those 
proceedings or the record in this action, that UCS does not 
continue to have those facilities. First Church has long 
sought to discredit United Christian Scientists, a rapidly 
expanding competitive oranization, and its principal, 
David Nolan. (Nolan, R. 9-10, 111-112.) Its theological 
disputes with Mr. Nolan have no place in this Court. This 
Court should give short shrift to this attempt by First 
Church to wash its theological laundry with Mr. Nolan here. 
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it with its own facilities and mail it to its subscribers. 
(R. 104). . 

Nor can the intention of UCS to disseminate portions 
and excerpts of Science and Health as well as the work as a 
whole be fairly doubted. It was formed to disseminate the 
writings and teachings of Mary Baker Eddy. It believes that 
open access and vigorous discussion of Mary Baker Eddy's ideas 
are necessary to strengthen Christian Science and will lead to 
a resurgence of interest in her ideas. (Nolan R. 100). The 
publication of Science and Health by UCS is indeed critical to 
its mission. (Nolan R. 103). 

B. The District Court Had And This Court 


Has Subject Matter Jurisdiction To 
Declare Unconstitutional An Act Of 


Congress. 


As United Christian Scientists has demonstrated, this 
Court has subject-matter jurisdiction under applicable 
principles of patent and copyright law. Subject matter 
jurisdiction also fol tows directly from the line of cases which 
recognize jurisdiction over pre-enforcement challenges’ to 
Statutes or regulations that have a chilling effect on First. 
Amendment rights. See National Conference of Catholic Bishops 
v. Smith, 653 F.2d 535 (D.C. Cir. 1981); Martin Tractor Co. v. 


Federal Election Commission, 627 F.2d 375 (D.C. Cir. 1980), 


cert, denied, sub nom. National Chamber Alliance for Politics 
v. Federal Election Commission, 449 U.S. 954 (1980); National 
Student Association v. Hershey, 412 F.2d 1103 (D.C. Cir. 


1969). Cf. Babbitt v. United Farm Workers National Union, 442 


U.S. 289 (1979) (fears of prosecution are not imaginary or 
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wholely speculative where the provision at issue directly 
regulates conduct protected by the First Amendment). See also, 
v. Sullivan, 372 U.S. 58, 66 (1963); 


Bantam Books, Inc. 


N.A.A.C.P. v. Button, 371 U.S. 415, 433 (1963). 

Although First Church suggests that jurisdictional 
requisites are "most demanding" (Church br. p. 37) and that the 
need for "a concrete injury is especially acute" (Church br. 
Pp. 39) in the circumstances of this case, this Court has 
applied liberalized jurisprudential criteria to claims that 
statutes or regulations infringe First Amendment rights. 

Within the first amendment arena the 


jurisprudential criteria for constitutional 
adjudication are sometimes relaxed when a 


facial attack is launched. In some cases 
reaching the merits of facial challenges, 
standing has been broadened... (T]he 


assertion of vicarious rights, otherwise not 
countenanced, may be permitted when a facial 
first amendment challenge is’ made. In 
addition, in such cases the ripeness 
doctrine has been more loosely applied. 
Reasonable predictability of enforcement or 
threats of enforcement, without more, have 
sometimes been enough to ripen a claim. 
(footnote omitted). 


Martin Tractor Co. v. Federal Election Commission, 627 F.2d at 
380. 


Similarly, in Community—-Service Broadcasting of 
Mid-America, Inc. v. F.C.C., 593 F.2d 1102, 1116-17 (D.C. Cir. 


1978) (en banc) this Court emphasized the liberal criteria 
invoked when passing on the proprietary of judicial review of 
statutes which implicate First Amendment rights: 

In seeking to identify the chilling effect 

of a statute our ultimate concern is not so 


much with what government officials will 
actually do, but with how reasonable 
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broadcasters will perceive regulation, and 

with the likelihood they will censor 

themselves to avoid official pressure and 

regulation. Mere passage of a statute which 

clearly serves the purpose of allowing 

government officials to review program 

content .... does not clearly serve any 

other legitimate purpose -- [it] is reason 

enough for local licensees to fear and to 

dilute their public affairs coverage. 

(footnote omitted. ) 

The concerns $$ articulated in Community-Service 
Broadcasting parallel closely the jurisdictional criteria 
established by the patent and copyright infringement cases and 
reinforce the conclusion that this Court has subject matter 
jurisdiction. As in Community-Service Broadcasting, the 
ultimate concern here is not with whether First Church will 
actually bring suit, but with how a reasonable infringer will 
perceive First Church's rights and the likelihood that the 
infringer will censor itself to avoid an infringement action. 
Furthermore, the passage of Private Law 92-60 clearly allows 
First Church to review the content of any publication of 
Science and Health. 

i 

First Church's unfettered power to enforce the 

copyright granted by Private Law 92-60 clearly creates a severe 


chill of substantial scope on First Amendment freedoms. See 


National Conference of Catholic Bishops v. Smith, 653 F.2d 535, 


-§42 (D.C. Cir. 1981); National Student Association v. Hershey, 
412 F.2d 1103, 1115 (D.C. Cir. 1969). First Church has the 


right to review the content of any publication of Science and 
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Health, and to determine, for whatever reason, to bring an 
infringement action. 

Indeed, the severity and scope of the chill is 
compounded because a private party, and not the government, has 
discretion to enforce the copyright.* Government officials and 
agencies are presumed to enforce the law in the public interest 
and in a manner that will avoid unconstitutionality. CE. 
Imbler v. Pachtman, 424 U.S. 409, 424 (1976) ("{a] prosecutor 
is duty bound to exercise his best judgment... in deciding 
which suits to bring ..."); National Conference of Catholic 
Bishops v. Smith, 653 F.2d 535, 541 (D.C. Cir. 1981) (imprudent 
to decide challenge to statute's constitutionality before 
enforcing agency had issued definitive interpretation of 
Statute and Congress had given careful consideration to 
statute's Free Exercise implications). 

Any presumption that a government agency or official 
will act in the public interest or will avoid inappropriate or 


unconstitutional enforcement of the laws cannot be indulged in 


® In this case, both government defendants (the Register of 
Copyrights and the Attorney General of the United States) 
Stipulated on the record "to be bound by the decision of 
(the district court] as to who is entitled to the copyright 
on these materials, or whether there is a copyright on the 
materials at all." (R. 60). Notwithstanding that 
“stipulation”, First Church's copyright acts as a constant 
impediment to appellees’ right to _ publish. The 1976 
Copyright Act, 17 U.S.C. §506(a), provides criminal 
sanctions for willfull and purposeful infringement of a 
copyright. There is no doubt that the planned publication 
and distribution of Science and Health by UCS will infringe 
First Church's copyright and appellees were particularly 
concerned about the availability of criminal sanctions 
against them if they pursued their planned publication of 
Science and Health. (Nolan, R. 17) 
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favor of First Church. There is no assurance that First 
Church's decision to enforce the copyright granted by Private 
Law 92-60 will be made in such a way as to avoid infringement 
of the First Amendment and other rights of publishers of 
Science and Health. There can be no assurance that First 
Church's decision to enforce its copyright will not be based, 
in whole or in part, upon its own selfish interests and 
desires. As the Court observed in Larkin v. Grendel's Den, 
Inc., 459 U.S. 116 (1982), where the enforcing party is a 
private entity and not the government there is no "‘effective 
means of guaranteeing’ that the delegated power ‘will be used 
exclusively for secular, neutral and non-ideologically 
purposes'", quoting Committee for Public Education v. ‘Nyquist, 
413 U.S. 756, 780 (1973). 

Indeed, even in connection with governmental 
enforcement of a statute, there is a case or controversy if the 
government manifests its opinion that the plaintiff's proposed 
actions fall within the ambit of the statute but claims it has 
not decided whether to bring suit. This is clearly 
demonstrated by French v. Devine, 547 F.Supp. 443 (D.D.C. 
1982). In Devine a government employee received an advisory 
opinion from the Special Counsel of the enforcing agency that 
he was subject to the Hatch Act and that the activities in 
which he wished to engage were prohibited by the Act. However, 
the Special Counsel declined to speculate as to whether 
proceedings would be initiated, noting that prosecution was 


within the agency's discretion and depended upon whether the 
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violations were brought to its attention, the circumstances of 
the alleged violations and budgetary and available resources. 
Based on this advisory opinion, the court held that there was a 
case or controversy and that the plaintiff was entitled to a 
declaratory judgment on the constitutionality of the Hatch Act 
and proceeded to a judgment on the merits. 

The mere existence of First Church's unfettered right 
of enforcement chilis appellees' rights guaranteed by the First 
Amendment. Private Law 92-60 seriously and directly interferes 
with the practice of their religion, a violation which flows 
directly from the importance of Science and Health to the 
practice of Christian Science and plaintiffs' religious 
beliefs. It seriously and directly interferes with their right 
to publish Science and Health -- also secured by the First 
Amendment . But for the passage of Private Law 92-60 appellees 
would now enjoy complete freedom to publish, disseminate or 
otherwise deal with Science and Health. Private Law 92-60 and 
the civil enforcement powers it confers on First Church hang 
over the plaintiffs’ heads like a sword of Damocles. Whether 
or not their conduct in retrospect is held protected is not 
enough “for the value of the sword of Damocles is that it 
hangs -~ not that it drops." Arnett v. Kennedy, 416 U.S. 134, 
231 (1974) (Marshall, J., dissenting). 

Based on these facts, First Church cannot seriously 
contend that appellees have insufficient interest or injury to 


be entitled to a judgment from this Court. It is inappropriate 


for First Church, in effect, to demand that they delay any 
challenge to the constitutionality of Private Law 92-60 until 
they must assert such unconstitutionality as a defense in a 
civil infringement proceeding brought by First Church when it 
is ready to do so in a forum which it chooses and at a time 
convenient to it.* No such delay is warranted. “Where the 
Plaintiff complains of chills and threats in the protected 


First Amendment area, a court is more disposed to find that he 
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* Nor is it clear that appellees' would be able to raise the 
constitutionality of Private Law 92-60 in every enforcement 
proceeding that might be brought by First Church. Because 
UCS plans to publish and distribute Science and Health 
worldwide (Nolan, R. 15), First Church could enforce its 
copyright abroad under the Universal Copyright Convention 
(U.C.C.) in which case UCS could not’ raise its 
constitutional defense. Article III of the U.C.C. provides 
that a member state of the Convention will not inquire into 
“formalities or other conditions for the acquisition of 
enjoyment of copyright" in another state granting a 
copyright. The enforcing state need only consider whether 
a copyright notice has been affixed. Universal Copyright 
Convention, (Geneva, 1952) Article III, 6 U.S.T. 2731, 
T.I.A.S. No. 3324, 216 U.N.T.S. 133; Universal Copyright 
Convention (Paris, 1971), Article III, 25 U.S.T. 1341, 
T.I.A.S. No. 7868. See also I M. Nimmer, Nimmer_ on 
Copyrights §17.08 (1985). | . 


Because appellees will not be able to raise their 
constitutional defense in certain infringement actions that 
can be brought by First Church, the second prong of the 
three part test adopted by this Court to evaluate 
pre-enforcement challenges to legislation that-chills First 
Amendment rights, see National Student Ass'n v. Hershey, 
412 F.2d 1103, 1115 (D.C. Cir. 1969), points strongly to a 
finding of jurisdiction. That appellees' claims satisfy 
the third prong cf this test is demonstrated by their 
ripeness argument and particularly the argument found at p. 
ye @ 
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is presenting a real and not an abstract controversy." Reed - 
Enterprises v. Corcoran, 354 F.2d 519, 523 (D.C. Cir. 1965). : 


C. The District Court Correctly Ruled That 
Plaintiffs' Claims Were Ripe for 


Adjudication. 0 

First Church argues that even if there'is a case or 
controversy, this Court ought not adjudicate appellees’ claims 
because the disagreement is abstract, the positions have not 
crystallized and the legal issues are undeveloped. This 
argument is entirely incorrect; there is virtually no 
distinction between the ripeness of this litigation and the 
ripeness of any litigation that would follow actual publication. 

Any publication of the entirety of or significant 
excerpts from Science and Health would infringe the copyright 
Claimed by First Church. If First Church were to bring an 
infringement action, appellees’ only defense would be the 
unconstitutionality of Private Law 92-60. To adjudicate that 
detente: no fact regarding the specifics of what was published 
or the circumstances surrounding publication or the institution 
of suit would be relevant. Indeed, any fact relevant to the 
constitutionality of Private Law 92-60 already has occurred. 

This case is significantly different from National 
Conference of Catholic Bishops v. Smith, 653 F.2d 535 (D.C. 
Cir. 1981), relied upon by First Church. See, e.g., Church br. 
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pp. 39-41. In Catholic Bishops there was substantial 
uncertainty as to the applicability of the challenged statutes 
to the plaintiffs' activities. This Court found that the 


Justice Department and the EEOC had been unable to agree upon 
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appropriate implementing regulations and that the process of 
fashioning the regulations would take into account the very 
concerns raised by the plaintiffs. In other words, the Court 
could not identify the scope and reach of the statute which 
plaintiff purported to challenge. | 

By contrast, the precise contents, scope and reach of 
Private Law 92-60 are certain. No implementing regulations are 
necessary or contemplated and there is no need for 
interpretation or implementation of the statute. Private Law 
92-60, by its terms, confers upon First Church a well-defined 
set of rights. Appellees challenge those well-defined rights; 
they do not challenge any uncertain and yet to be determined 
prohibitions such as those challenged in Catholic Bishops. 

First Church's ripeness argument is nothing more than 
a restatement of its argument that a federal court ought not to 
adjudicate appellees' claims because there has been no actual 
publication. The argument fails because, as appellees have 
demonstrated, there is an immediate intention and apparent 
ability to publish material which a copyright holder regards as 
infringing. Furthermore, First Church's argument ignores an 
important rationale for the Declaratory Judgment Act: to avoid 
“accrual of avoidable damages to one not certain of his rights 
and to afford him an early adjudication without waiting until 


his adversary should see fit to begin suit, after damage had 
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accrued". 6A Moore's Federal Practice, 57.20, p. 57-26 (2d 


ed. 1983), quoting from E. Edelmann & Co. v. Triple-A Specialt 


Co., 88 F.2d 852, 854 (7th Cir. 1937). 

Courts have recognized that an important purpose of 
the Declaratory Judgment Act is to make available to potential 
infringers the ability to invoke the jurisdiction of a federal 
court and to obtain a declaration of rights and liabilities. 
Prior to the Declaratory Judgment Act, a copyright infringer 
had no choice but to go forward with his publication and then 
await suit by the copyright holder. It had no ability to force 
an adjudication of the legality of its publication. One of the 


’ 


express purposes of the Declaratory Judgment Act was to remedy 
this inequity. Walker Process Equipment, Inc. Vv. FMC 
Corporation, 356 F.2d 449, 451 (7th Cir. 1966), cert. denied, 
385 U.S. 824 (1966). Courts repeatedly have recognized this 
principle. See, e.g., Sherwood Medical Industries, Inc... v. 
Deknatal, Inc., 512 F.2d 724, 729 (8th Cir. 1975); Sweetheart 
Plastics, Inc. v. Illinois Tool Works, Inc., 439 F.2d 871, 874 
(lst Cir. 1971); Muller v. Olin Mathieson Chemical Corporation, 
404 F.2d 501, 504 (2d Cir. 1968); Treemond Co. v. Schering 
Corporation, 122 F.2d 702, 703-04 (3d Cir. 1941); Bresnick v. 
United States Vitamin Corporation, 139 F.2d 239, 242 (2d Cir. 
1943); Dewey & Almy Chemical Co. v. American Anode, Inc., 137 


F.2d 68, 69 (3d Cir. 1943), cert. denied, 320 U.S. 761 (1943): 


Japan Gas Lighter Association v. Ronson Corp., 257 F.Supp. 219, 
237 (D.N.J. 1966); cases collected at 6A Moore's Federal _ 


| 


Practice, 57.20, p. 57-213 (2d ed. 1983) and 10A Wright, 


Miller & Kane, Federal Practice and Procedure, Section 2761, p. 
676 (West 1983). 

First Church's ripeness argument essentially ignores 
the Declaratory Judgment Act and seeks to achieve the very 
result that the Act was designed to prevent. It seeks the 
right to determine unilaterally when, where and if litigation 
over the constitutionality of Private Law 92-60 will be 
initiated. First Church dces not have this right; once the 
requisite adversity exists, either party may invoke the court's 
jurisdiction. There is no requirement to await actual 
infringement. There is no need to wait for what amounts to 
First Church's consent to be sued. See Hanes Corp. v. Millard, 
S31 F.2d 585, 591 (D.C.Cir. 1976), Broadview Chemical 
Corporation v. Loctite Corporation, 417 F.2d 998, 1001 (2d Cir. 
1969); Fed. R. Evid. 137 advisory committee note ("a 
declaratory judgment is appropriate when it will ‘terminate the 
controversy’ giving rise to the proceeding ... the fact that 
another remedy would be equally effective affords no grounds 
for declining declaratory relief"). 

As UCS has demonstrated, but for Private Law 92 - 60 
and the copyright which it grants, it would publish, record and 
disseminate editions of ‘and excerpts from Science and Health. 
A declaratory judgment would serve the purpose of conclusively 
determining whether it can do so without fear of suits for 


infringement and damages or criminal prosecution. 


76 


CONCLUSION 
For the foregoing reasons, the judgment of the 


district court should be affirmed. 
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SUMMARY OF ARGUMENT 


In its principal brief appellant has detailed 
numerous passages from the legislative history of P.L. 92-60 
which reflect both statements by the proponents of the legis- 
lation and the understanding of Congress (1) that the legis- 
lation was needed to prevent palming off of versions of 
Science and Health that were not the work of the author and 
(2) that the legislation would provide extended copyright 
protection for a period of time that would be consistent with 
the length of terms of copyright soon to be adopted in generai 
legislation. Appellant's Br. pp. 6, 15-24, 29-30. There can 
be no basis for denying that, as articulated, these con- 
stituted legitimate secular objectives. 

Before enacting the legislation for the reasons it 
articulated, Congress conducted hearings and consulted with 
both the Librarian of Congress and the Copyright Office to 
assure that it would be acting within its constitutional 
authority if it enacted the legislation. Confronted squarely 
with the issue of whether under the Copyright Clause and 
consistent with the First Amendment it had the requisite 
authority to enact P.L. 92-60, both the House and Senate 
concluded that eongress did possess that authority. Such a 


determination must be accorded appropriate deference by this 


Court. See, e.g., Mueller v. Allen, 463 U.S. 388, 394-395 
(1983); Committee for Public Education v. Nyquist, 413 U.S. 
756, 773 (1973). 

Congress possessed the requisite authority because 
both the purpose and effect of the Act were appropriate under 
the First Amendment and because it had broad discretion under 
the Copyright Clause to grant copyrights and set the length of 
the terms of copyrights. At the time it enacted the legis- 
lation, Congress knew that its discretion to authorize 
copyrights encompassed copyrights on religious works, For the 
Relief of Clayton Bion Craig, et al. Hearings on S.1866 
before Subcomm. No. 3 of the House Comm. on the Judicia , 92a 
Cong., lst Sess. 4, 13 (1971) (R. 195-199) ("House Hearings"), 
and on texts already in the public domain, see id. at 17-18 
(R.201-202); see also Agawam Co. v. Jordan, 74 U.S. (7 Wall.) 
583 (1868); Evans v. Eaton, 16 U.S. (3 Wheat.) 454 (1818). 
There was nothing extraordinary about copyright on a religious 
text whether written the day before or years earlier. Private 
copyright laws had also been enacted previously. 

As owner of the copyright on Science and Health 
extended by P.L. 92-60 appellant has at no time used that 
copyright to deny either publication rights or access to the 
several texts written by Mrs. Eddy before her death. Instead, 


it has allowed publication of texts that represented 
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accurately what Mary Baker Eddy actually wrote, including 
texts different from the text that it publishes and dis- 
tributes in its own bookstores. Consistent with the policy of 
appellant toward publication of texts of Science and Health, 
appellant has stated in open court that it has not and will 
not seek to prevent appellees from publication of a text such 
as they allege they wish to publish. They allege that they 
wish to publish a text that is accurate as to what Mary Baker 
wrote. Assuming appellees' allegations to be correct, the 
First Church would not object to publication of such an 
accurate text because it was allegedly written at a time 
different. than the text published by the First Church. As has 
consistently been its policy, it would use its legitimately 
granted property right in the texts of Science and Health to 
prevent publication only if the text to be published were a 
misquotation of what Mary Baker Eddy wrote. There is thus no 
real dispute between the parties and appellees have neither 
sustained injury nor been threatened with it. Rather, they 
appear intent on manufacturing a dispute in the hope that they 
may convince the courts to give them an advisory opinion that 
P.L. 92-60 is unconstitutional. 

Appellant has challenged appellees to produce their 
text in court not because it wants to censor the text or to 


require appellees to be supplicant. The text has been sought 


so that the Court may determine conclusively whether there is 
a true controversy, or a manufactured one. Although it lies 
with appellees to produce a text so that such a determination 
can be made, they steadfastly refuse to do so. 

On these facts, appellees ask that this Court deter- 
mine that Congress' action was unconstitutional, that there is 
a case or controversy which affords the Court subject matter 
jurisdiction to reach such a conclusion, that appellees have 
experienced a real injury or threatened injury so as to afford 
them standing, and that, although appellees have not been 
denied the right to publish, the issue is ripe for an opinion 
as to constitutionality. On each of these issues appellees 
bear the burden of proof, a burden that is especially heavy 
where a federal court is asked to determine that a law of 
Congress is not constitutional. See Hunt v. McNair, 413 U.S.” 
734, 746 n.8 (1973); Goldman v. Secretary of Defense, 734 F.2d 
1531, 1538-39 (D.C. Cir. 1984). 

While in its decision below the District court 
stated its opinion that the law in issue was unconstituticnal, 
at no time did it find that there was a genuine case or con- 
troversy, that the appellees possessed standing, or that the 
issues were ripe for adjudication. Its final word on those 
vital threshold questions was that there was an issue of fact 


preventing it from reaching a conclusion. Therefore, even 
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taking the District Court's rulings as correct, its opinion as 
to constitutionality constituted an advisory opinion because 
it never concluded that it had the requisite subject matter 


jurisdiction or that appellees were properly before the court. 


POINT I 
P.L. 92-60 DOES NOT VIOLATE THE ESTABLISHMENT CLAUSE 


In their answering brief appellees do not deny that 
both the proponents of the legislation and the Congress 
articulated the objective of the legislation as the prevention 
of the palming off of texts of Science and Health. Nor do 
they deny that Congress understood that the effect of the law 
was to avert the loss of the copyright at a time when it was 
anticipated that there would soon be general copyright legis- 
lation that would extend copyright terms. And appellees do 
not assert that such objectives -- if they are the real objec- 
tives of the legislation -- would be other than legitimate 
secular objectives. Instead, appellees suggest that the 
objectives of the legislation as articulated by the proponents 
and accepted by Congress were not the true objectives. Appel- 
lees urge that Congress' “actual purpose," a surreptitious 
purpose that it shared with the proponents of the legislation, 


was to endorse a particular text of Science and Health as the 


teaching of Christian Science and to afford the First Church 
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the right to control publication of the text of Science and 
Health so that it could restrict the publication of texts that 
it regarded as doctrinally impure. Appellees thus suggest 
that Congress' true purpose was to afford the First Church the 
power to prevent heresy. Appellees' Br. pp. 10, 22, 23. 
Appellees infer that Congress had these unstated, 
unconstitutional objectives, and ask that this Court indulge 
the same inference from the fact that the religious sig- 
nificance of the work was known to Congress and because -- 
although no point of doctrine was discussed with Congress -- 
Congress was told that the wording of Science and Health was 
of significance to Christian Scientists. Id. at 24.% 
Appellees' suggestion that this Court find that 
Congress' articulation of its objectives was a "sham," id. at 


ll, 26-27, should be rejected for several reasons. First, and 


foremost, Congress knew at the time the legislation was 
enacted that beca‘ise a copyright neither protects nor endorses 
ideas a copyright could not constitute the endorsement of 


Christian Science doctrine. It serves to protect only forms 


* Appellees suggest that a religious purpose may be inferred 
also from the facts that Science and Health is a religious 
text, that the holder of the copyright Is a religious 
institution, and that there is no requirement that the 
"benefit" conferred under the copyright "be administered for 
any public purpose." Appellees' Br. p. 27. However, if 
appellees are correct in this assertion, then almost all 
copyrights on religious works are unconstitutional. 
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of expression. Justice Holmes, writing for the Supreme Court 
in Kalem Co. v. Harper Brothers, 222 U.S. 55, 63 (1911), 
articulated this fundamental principle of copyright law: 

"It is suggested that to extend the 

copyright to a case like this is to extend 

it to the ideas as distinguished from the 

words in which those ideas are clothed. 

But there is no attempt to make a monopoly 

of the ideas expressed. The law confines 

itself to a particular, cognate and well 

known form of reproduction." 
This well-understood limitation of copyright serves and 
protects the interests underlying both the First Amendment and 


the Copyright Clause. As the Ninth Circuit observed in Sid & 
Marty Krofft Television Productions, Inc. v. McDonald's Corp., 
562 F.2d 1157, 1170 (1977), cert. denied, 455 U.S. 948 (1982): 

", . « the idea-expression dichotomy... 

serves to accommodate the competing inter- 

ests of copyright and the first amendment. 

The ‘marketplace of ideas' is not limited 

by copyright because copyright is limited 

to protection of expression. .. . 


Ideas which may be of public interest 
are not subject to copyright; ... 


See also Schnapper v. Foley, 471 F. Supp. 426, 428 (D.D.C. 
1979), aff'd, 667 F.2d 102 (D.C. Cir. 1981) (citing with 
approval Sid & Marty Krofft Television Productions, Inc. v. 
McDonald's Corp., 562 F.2d 1157 (9th Cir. 1977), cert. denied, 
455 U.S. 948 (1982)). Given the inherent limitations of 
copyright, Congress could not have thought that by extending a 
copyright it would be endorsing church doctrine; indeed when 


it enacted P.L. 92-60 it would have felt secure in the con- 
Clusion that it would not be endorsing ideas because, by 
definition, a copyright cannot have such an effect. That it 
meant to go no further than copyright law allowed is apparent 
from the express provision in P.L. 92-60 that the owner of the 
copyright would have only the "rights and remedies provided to 
copyright owners generally by law." 

Appellees' suggestion that the proponents of the 
legislation sought an endorsement of their doctrinal beliefs 
from Congress is equally incorrect. The proponents of the 
measure fully recognized and acknowledged that Congress could 
not endorse their faith. House Hearings at 11-17 (statement 
of John Schulman); 22 (statement of John Peterson) (R.198-201). 
Moreover, even if appellees could somehow prove that one or 
more of the proponents of the legislation had such an objec- 
tive that would not mean that the Congress meant to endorse 
Christian Science or that by extension of a copyright it coulda 
do so. 

Appellees' suggestion that because the wording of 
Science and Health is important, Congress intended to endorse 
dogma or the First Church is equally unsound. Appellant's 
argument is directly at odds with the balance struck in the 
Constitution between the First Amendment and copyright protec- 
tion as permitted by the Copyright Clause. As already | 
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emphasized it has been recognized that the two provisions may 
be reconciled by acknowledging that for limited times within 
the discretion of Congress there may be a property right ina 
mode of expression but the property right does not extend to 


the ideas expressed. See, e.g., Kalem Co. v. Harper 
Brothers, 222 U.S. 55 (1911); Sid & Marty Krofft Television 


Productions, Inc. v. McDonald's Corp., 562 F.2d 1157 (9th Cir. 
1977), cert. denied, 455 U.S. 948 (1982); Robert Stigwood 
Group, Ltd. v. O'Reilly, 346 F. Supp. 376 (D. Conn. 1972), 
aff'd mem., 179 U.S.P.Q. 712 (2d Cir. 1973), rev'd on other 
grounds, 530 F.2d 1096 (2d Cir.), cert. denied, 429 U.S. 848 
(1976). The property right is granted in the discretion of 
Congress consistent with the policies underlying the Copyright 
Clause while, consistent with First Amendment guarantees, the 
ideas are subject to no restriction. If appellees were cor- 
rect that Science and Health could not be copyrighted because 
of the importance of the specific wording of the text it would 
mean that copyright as to any such text (theological or other- 
wise) would be impossible. Translations and other editions of 
texts such as the Bible, the Koran and the Book of Mormon 
(where the wording is also important) could never have been 
copyrighted. 

In addition to their assertions that Congress' true 


purpose was to endorse a particular theological text, appel- 


lees urge that the "effect" of the legislation was for Con- 
gress impermissibly to enter a religious dispute and favor 
both one text and one church over another. This argument is 
fallacious because it, too, incorrectly presupposes that a 
copyright 1‘ an endorsement of ideas when in fact it ig a 
limited property right in a particular form of expression. By 
its very nature, a copyright does not and cannot have the 
effect appellees suggest. Moreover, at the time of enactment 
of the legislation there was no dispute as to religious doc- 
trine upon which the copyright would have had an effect, and 
there is to this day no record that the copyright has had such 
an effect. Neither appellees nor anyone else has been denied 
the opportunity to study or publish the texts of Science and 
Health. The fact that a text may have been written by 
Mrs. Eddy at one time as opposed to another has never been 
used as a basis for preventing study or publication of such a 
text. | 

| Although appellees have styled their principal 
argument as an Establishment Clause argument, it is at bottom 
an argument that the copyright permits the First Church to 
restrict others in the free exercise of their religious 
beliefs. They claim that sects may be denied permission to 
publish Science and Health and that could give the First 


Church an advantage as against other sects. Because appel- 
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lees' argument is thus keyed to the possible restriction of 
the free exercise of religion it is important (as set out in 
the next section) that courts have consistently held that no 
constitutional challenge under the Free Exercise Clause may be 
allowed until there has been an actual coercive effect on free 


exercise. Abington School District v. Schempp, 374 U.S. 203, 
223 (1963). 


As set forth in the succeeding section, viewing this 
as a free exercise case, appeliees' argument fails because no 
one has interfered with their purported desire to publish 
Science and Health. Appellees have not in any way been 
restricted in their free expression or belief. The ideas of 
Science and Health are freely usable. Moreover, appellees and 
all others are entitled to use any edition of Science and 
Health for private reading or study, or in the course of 


religious services. 17 U.S.C. 88 107, 110(3) (1982). 


POINT II 


P.L. 92-60 DOES NOT IMPINGE UPON 
APPELLEES' FREE EXERCISE OF RELIGION 


Although the District Court did not reach appellees’ 


free exercise claim, appellees raise that claim on appeal. To 


prevail on a Free Exercise Clause challenge it is settled that 
a complainant must be able "to show the coercive effect of the 
enactment as it operates against him in the practice of his 
religion." Abington School District v. Schempp, 2374 U.S. 2062, 
223 (1963). See Engel v. Vitale, 370 U.S. 421, 430 (1962) 
(free exercise claim dependent on a "showing of direct govern- 
mental compulsion"); Crowley v. Smithsonian Institution, 

636 F.2d 738, 744 n.8 (D.C. Cir. 1980); Granfield v. Catholic 
University of America, 530 F.2d 1035, 1047 n.34 (D.C. Cir.), 
cert. denied, 429 U.S. 821 (1976). In this Circuit specific 
factual proof of coercion is a prerequisite to a successful 
free exercise claim. See Wilson v. Block, 708 F.2d 735 (D.C. 
Cir.), cert. denied, 464 U.S. 956 (1983).* Yet appellees are 
not able to point to any effect on their religious worship 
resulting from P.L. 92-60, except that because they won't seek 
permission to publish (or even reveal what they plan to do) 


they say they fear an infringement action. Appellees claim 


* The cases appellees cite as to the Free Exercise Clause also 
support the conclusion that a claim cf hypothetical inter- 
ference with religious expression may not be a basis for 
declaration that a law of Congress is unconstitutional. For 
example, in Sherbert v. Verner, 374 U.S. 398 (1963), a 
Jehovah's Witness charged that a state unemployment compen- 
sation statute infringed her free exercise of religion. 
Petitioner did not bring the claim, however, until after she 
was both fired from her job and denied unemployment benefits 
ye the state because of her refusal to work on Saturdays. Id. 
at 400-01. ara 
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that for religious reasons they want to publish an edition of 
Science and Health that does not alter one word of the 
author's original text, and that they have a right to dc so 
guaranteed by the First Amendment. Because appellant does not 
and will not object if appellees do as they say, the copyright 
has no coercive effect on then. 

Although appellees seek to create the contrary 
impression, see Appellees' Br. pp. 8, 13, 39-40, appellant 
does not require appellees to obtain permission before wipe 
lishing. See Hearing Tr., Oct. 19, 1984 at 14 (R. 200)? see 
also Rathbun Aff., July 1984, pars. 5, 7-8 (R. 65-67). At the 
same time appellees may eliminate their alleged concerns by 
announcing their plans for publication in court without any 
request for permission to publish from the appellant. If they 
so announce and appellant takes no action they will have no 
reason for concern. If they announce their plans and appel- 
lant does indicate there is a controversy, then they may argue 
their right to free expression is threatened. By refusing 
even to reveal their specific plans they create their own 
problem. They then urge that their own refusal even to advise 
the court of what they intend provides a basis for a claim 
that their First Amendment rights are frustrated. By taking» 
euch an approach appellees reinforce the suspicion that they 


know perfectly well that their text will provoke no con- 


\ 
troversy and that if they announce their plans the appellant 
will not interfere with the exercise of their religion. 


So far as we are aware, no court ever has found that 


a copyright on a religious book interfered with the free 
exercise of religion. To the contrary, in the only case 
challenging a copyright under the Free Exercise Clause, a 
federal district court expressly rejected such a challenge, 
and held that "'free exercise' does not include the wholesale 
appropriation of another's literary, artistic, and musical 
works." Robert Stigwood Group Ltd. v. O'Reilly, 346 F. Supp. 
at 383. One cannot come into court with an argument that he 
might be interfered with when he has not been and use that as 
a basis for depriving another of a legitimate copyright. 
There must be a real effect on the claimant before he can 
raise the First Amendment as a basis for challenging a 
copyright. 

The Stigwood court's conclusion gives due recog- 
nition to the fact that the Constitution contains both the 
Copyright Clause and the First Amendment. If a copyright 
without more were deemed to be per se a restriction on free 
exercise of religion (or freedom of speech) then as to a 
literary work with a theological theme governmental power to 
provide copyright protection under the Copyright Clause would 
be rendered a nullity by the First Amendment. The proper 
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balance between the Copyright Clause and the First Amendment 
is to allow the copyright owner the usual attributes of 
copyright ownership but to curb him should he seek to use the 


copyright to frustrate religious expression. 


POINT III 
P.L. 92-60 SATISFIES THE 
REQUIREMENTS OF THE COPYRIGHT CLAUSE 
Appellees dedicate a significant portion of their 
brief to various Copyright Clause issues. The District Court 
expressly did not. reach appellees' Copyright Clause challenge, 
although the issues were fully briefed below. 


A. P.L. 92~60 Does Not Grant 
a Perpetual Copyright 


Appellees first argue that P.L. 92-60 violates the 

Copyright Clause because it purportedly grants a perpetual 

copyright by extending copyright protection to editions of 
Belevrce and Health that may be "hereafter published." Appel- 
lees suggest that because of the phrase "hereafter published," 
appellant could perpetuate the copyright indefinitely by 
publishing a new edition of Science and Health when the 
copyright on existing editions was about to expire. They then 
urge that P.L. 92-60 is void for granting a perpetual 


copyright in violation of the "limited Times" restriction of 
the Copyright Clause. 

The copyright granted by P.L. 92-60 is not "per- 
petual" because under copyright principles, if a new edition 
could be written the copyright on it would commence only for 
new material not material that had previously been 
copyrighted.* Because any copyright on a new edition would 
not extend pretection for material previously copyrighted and 
because Mrs. Eddy is deceased and so can author nothing new, a 
perpetual copyright on Science and Health is not possible and 
was not possible when P.L. 92-60 was enacted. 

B. The Term of the Copyright Extension 


Under P.L. 92-60 Conforms to 
the Limited Times Restriction 


of the Copyright Clause 
Appellees argue also that the copyright granted by 


P.L. 92-60 is for an excessive term. The argument is without 
merit because whether the copyright duration at issue is 75 


years (the actual extension period) or 131 years (the longest 


* See Gilliam v. American Broadcasting Companies, 538 F.2d 14, 
19-20 (2d Cir. 1976); see also H.R. Rep. No. 1476, 94th Cong. 
2d Sess. 57 (1976) ("copyright in a 'new version' covers only 
the material added by the later author, and has no effect one 
way or the other on the copyright or public domain status of 


the pre-existing material"); accord 17 U.S.C. @ 103(b) (1982). 
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aggregate of periods of protection)* the copyright extension 
granted by P.L. 92-60 in 1971 was for a "limited Time" and is 
in line with general copyright legislation. The Copyright 
Clause contains the express restriction that copyrights must 
be "for limited Times," but the specific length of the limited 
time to be permitted is not prescribed by the Constitution. 
U.S. Const., art. I, 8 8, cl. 8. Instead, it has long been 
settled by the Supreme Court that it is within the discretion 
of Congress to determine the appropriate period of protection. 
Pennock & Sellers v. Dialogue, 27 U.S. (2 Pet.) 1, 16-17 
(1829). Professor Nimmer states in his treatise that "within 
very broad limits the period of protection is discretionary 
with Congress," and only protection of "several hundred years 
would at some point present a ‘line drawing' problem." M. 
Nimmer, Nimmer on Copyright § 1.05[A] (1984). Although appel- 
lees have the burden of proof when challenging the con- 
stitutionality of any statute, Menora v. Illinois High School 
Association, 683 F.2d 1030, 1035 (7th Cir. 1982), cert. 


denied, 459 U.S. 1156 (1983); Rodriguez v. Secretary of 


Health, Education and Welfare, 644 F.2d 918, 921 (1st cir. 


* Appellees incorrectly state that the period of copyright 
protection on the first edition of Science and Health will be 
171 years. They make this error by disregarding a 40-year 
period between 1875 and 1971 during which the first edition 
was not protected by copyright. 


=-17< 


1981), they provide no reason for this Court to conclude that 
in selecting the time period in P.L. 92-60, Congress abused 
the broad discretion granted to it by the Constitution. 

Prior to enactment of P.L. 92-60 Congress consulted 
both the Library of Congress and the Copyright Office for 
their views on P.L. 92-60. In their opinion, the period of 
copyright protection afforded by P.L. 92-60 was a matter 
solely for Congress to determine.* Presumably, the Library 
of Congress and the Copyright Office would have opposed the 
legislation if they were troubled by the duration of the 
copyright. ** 

As set out in appellant's principal brief, the 
general copyright legislation enacted in 1976 provides for 


* The legislative history for P.L. 92-60 includes a letter 
from the Librarian of Congress which states in pertinent part: 


"The Copyright Office and the Library 
of Congress are not opposed to the enact- 
ment of S. 1866. .. . We believe that it 
is solely for Congress to decide whether 
the nature of the protection provided by 
S.1866, and the duration of the term 
specified in the bill, are justified by 
the particular circumstances." S. Rep. No. 
280, 92d Cong., lst Sess. 5 (1971) (R. 
183). 


** This Circuit has held that the opinion of the Copyright 
Office concerning interpretations of copyright law is entitled 
to “great weight." See Schnapper v. Foley, 667 F.2d 102, 110 
(D.C. Cir. 1981), cert. denied, 455 U.S. 948 (1982); Esquire, 
Inc. v. Ringer, 591 F.2d 796, 801 (D.C. Cir. 1978), cert. 
denied, 440 U.S. 908 (1979). oe eae 
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copyright protection for various categories of works for a 
period of 75 to 100 years, very much the same as P.L. 92-60's 
grant of extension of 75 years. Appellant's Br. p. 29. See 
generally 17 U.S.C. 8&8 302(a), 302(c), 303, 304(b) (1982). In 
addition, under sections 302(a) and 303 of the 1976 Act, which 
provides a copyright term lasting for the life of the author 
plus 50 years, a young person who authored a work and then 
lived an average life span would receive copyright protection 
that would be comparable to the 131 years of cumulative 
protection afforded to the first edition of Science and 
Health.* Comparing the terms granted by the 1976 general 
legislation to the copyright term provided by P.L. 92-60 
suggests that the term of copyright extensions granted by 

P.L. 92-60 is in line with general legislation and, therefore, 
not subject to an objection based on the charge that the term 


is excessive. 


* Appellees argue that the periods of protection provided 
under the 1976 Copyright Act are irrelevant because they apply 
only to works "created" after January 1, 1978, or before that 
date but not "theretofore in the public domain or 
copyrighted." Appellees' Br. p. 47. Appellant has not argued 
that Science and Health falls within the scope of the 1976 
Act. The periods of protection afforded by the 1976 Act are 
important to this case because those are periods that unques- 
tionably satisfy the "limited Times" requirement for any work 
that Congress may choose to protect by copyright. 
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Cs The Copyright Clause Does Not 

Prevent Congress from Restoring 

Copyrights to Editions of 

Science and Health that Had 

Entered the Public Domain 

Appellees argue further that P.L. 92-60 is uncon- 
stitutional because it grants copyright protection to editions 
of Science and Health that previously had been in the public 
domain. The argument is without merit because Congress has 
the power to grant such protection where -- as here -- the 
work is original. Utilizing its authority, Congress has 
granted copyright and patent protection for writings and 
inventions that had previously been in the public domain. 

Congress may not, of course, protect by copyright 
writings "in the public domain" in the sense that they are not 
original, i.e., if they were copied in whole or in part from 
other writings. That is because unless a work is the creation 
of an author, the author or his lawful successors may not 
obtain copyright protection for it. See M. Nimmer, Nimmer on 
Copyright { 2.01 n.3 (1984) and cases cited therein; see also 
Lee v. Runge, 404 U.S. 887, 890 (1971) (Douglas J., dissenting 
from denial of certiorari). However, appellees do not contend 
that Science and Health should be stripped of its copyright 
because it was in the "public domain" in the sense that it was 


not original. There is no dispute that Mary Baker Eddy 


authored Science and Health and there is thus no restriction 


on when Congress could afford it protection as an original 
work. 

That Congress has the power to provide copyright and 
patent protection for original texts or inventions after they 
have been in the public domain has been confirmed repeatedly 
in judicial decisions and has been resolved for over a cen- 
tury. For example, in Agawam Co. v. Jordan, 74 U.S. (7 Wall.) 
583 (1868), the Supreme Court upheld a private act of Congress 
that granted an extension on a patent that had expired 20 
years earlier. The invention was in the public domain during 
that entire twenty year period. Id. at 588; accord Evans v. 
Eaton, 16 U.S. (3 Wheat.) 454 (1818) (upholding the validity 
of a patent issued pursuant to a private law passed after the 
_ patent had expired and the invention had entered the public 
domain); Graham's Administrator v. Johnson, 21 F. 40 (C.C.D. 
Md. 1884); Page v. The Holmes Burglar Alarm Telegraph Co., 1 
F. 304, 326-27 (C.C.S.D.N.Y. 1880) (upholding private law 
granting patent on invention in public domain for over 30 
years); Blanchard v. Sprague, 3 F. Cas. 648, 650 (C.C.D. Mass. 
1839) (No. 1,518) (Story, J.).* 


* The first federal copyright act, enacted by the First Con- 
gress of the United States, explicitly provided copyright 
protection to original works that had previously been pub- 
lished, at least some of which were unprotected by state 
copyright laws, and thus were in the public domain. Act of 
May 31, 1790, ch. 15, #8 1, 1 Stat. 124. Section one of the 
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To the same effect is Radio Position Findin 


Act of 1790 states: 


"That from and after the passing of this 
act, the author and authors of any map, 
chart, book or books already printed 
within these United States .. . shall 
have the sole right and liberty of print- 
ing . . . such map, chart, book or books, 
for the term of fourteen years. ..." 
(emphasis added). See also id. 8 3. 


The first copyright act was enacted "immediately after the 
formation of the Constitution," "by the men who were contem- 
porary with its formation, many of whom were members of the 
convention which framed it." Burrow-Giles Lithographic Co. v. 
Sarony, 111 U:S. 53, 56-57 (1884). The determination by the 
First Congress, as evidenced by the Act of 1790, that it was 


constitutional to grant copyrights to works already in the 
public domain, is "entitled to very great weight." Id. at 57. 


Also consistent with the view that material in the public 
domain may be copyrighted is the present federal patent 
statute, 35 U.S.C. § 102(b) (1982), which provides that an 
inventor is entitled to a patent on his invention even if that 
invention has been in public use in the United States for up 
to one year before the inventor applies for a patent. Similar 
provisions can be found in earlier federal patent statutes. 
See, e.g., Agawam v. Jordan, 74 U.S. (7 Wall.) 583, 607 (1868) 
(patent law provided that public use or an invention for two 
years or less would not deprive an inventor of a patent); Page 
v. The Holmes Burglar Alarm Telegraph Co., 1 F. 304, 314 
(C.C.S.D.N.¥. 1880) (two year =e ee public use provision in 
Act of 1839). It is well established that long acquiescence 
in the constitutionality of legislation creates a strong 
presumption in favor of its validity. See, e.g., Marx v. 
United States, 96 F.2d 204, 206 (9th Cir. 1938) (upholding 
constitutionality of provision of Copyright Act of 1909). 


In addition, in all but one of the nine other instances where 
by private law Congress granted copyright protection, the 
works previously had entered the public domain. See, e.g., 
Priv. L. No. 55-29, 30 Stat. 1396 (1898); S. Rep. No. 534, 
55th Cong., 2d Sess. 1 (1898). 


v. Bendix Corp., 205 F. Supp. 850, 854 (D. Md. 1962), aff'd 
mem., 371 U.S. 577 (1963). The Supreme Court there affirmed 
the decision of a three-judge district court, which had held 
that Congress has the power under the Constitution to enact a 
private law that granted a patent on an invention that had 
entered the public domain 20 years earlier. In Agawam, Evans, 
and Radio Position Finding Corp., the inventions received full 
statutory protection, entered the public domain, and were then 
removed from the public domain by private laws extending the 
patents.* 

When it enacted P.L. 92-60 Congress considered 
specifically the constitutionality of protecting original 
works that had been in the public domain, and it was well 
aware of the public domain cases discussed above that affirm 

its authority to do so. House Hearings at 17-18 (R.201-202). 
| The Senate Report on P.L. 92-60 also reflects coneideration by 


Congress of a letter from the Librarian of Congress which 


* Similarly, for patents on certain symbols and badges, 
Congress has granted the full statutory patent term of 14 
years, and after the symbols and badges entered the public 
domain, enacted repeated i4 year extensions by successive 
private laws so that patent protection has been extended far 
beyond the length of time contemplated by the initial 
statutory term. See, @.g., Priv. L. No. 94-39, 90 Stat. 2971 
(1976), S. Rep. No. 117, 94th Cong., lst Sess. 1 (1975) 
(patent granted in 1919 for 14 years and extended initially in 
1935 (after it had expired) and extended again by private law 
in 1949, 1962 and in 1976 until the year 1990). 
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\ 
refers expressly to the fact that the bill would remove the 


earlier editions of Science and Health from the public domain 
and concludes that "(t)he Copyright Office and the Library of 
Congress are not opposed to the enactment of S. 1866." 5S. 
Rep. No. 280, 92d Cong., lst Sess. 5 (R. 183).* 

The sole support offered by appellees for their 
proposed restriction on the actions of Congress is a statement 
<n Nimmer on Copyright, in which the author asserts that once 
a work has entered the public domain it should be beyond the 
authority of Congress to renew a copyright. M. Nimmer, Nimmer 
on Copyright § 1.05(A] & n.7 (1984). As Professor Nimmer 
himself concedes, his hypothesis is inconsistent with various 
court decisions that support the wide latitude of Congress to 
both extend and renew copyrights and patents. Id. § 
1.10(C)[1]; see, e.g., Agawam Co. v. Jordan, 74 U.S. (7 Wall.) 
at 588. It is also inconsistent with his own view that Con- 
gress has such wide latitude in selecting the appropriate 
initial period of copyright protection that it would not be an 


* Among other things, the Librarian also noted that Section 
9(b) of the copyright law then in effect contained a saving 
Clause, similar to the one in P.L. 92-60, which was "aimed at 
insulating from liability those who have lawfully used works 
previously in the public domain." Id. at 6. Section 9(b) of 
the 1909 Copyright Act explicitly permitted copyright protec- 
tion to be resumed in certain circumstances by Presidential 
A eget debe for works that had fallen into the public 
domain. 


abuse of discretion for Congress to set copyright terms at 
“several hundreds of years." Id. 8 1.05[(A). 

Professor Nimmer's unsupported opinion as to the 
consequences of works entering the public domain apparently 
stemmed from his view that under some circumstances the First 
Amendment and the Copyright Clause may be in conflict, because 
copyrights by definition restrict some uses of the ceovecanea 
materials. Id. 8 1.10. Professor Nimmer failed to recognize 
that because the Constitution gives Congress discretion to set 
the term of copyright for "limited times," Congress also can 
decide to change the term of copyright by extending it or by 
protecting works that may have entered the public domain. 

That Congress has made the decision once does not mean that it 
cannot change its own decision if, in its discretion, it 
believes that to be appropriate. See Schnapper v. Foley, 667 
F.2d at 112. A reviewing court should not disturb the balance 
implicit in Congress' decision with respect to copyright terms 
and protecting works in the public domain unless those 
decisions amount to an abuse of discretion. Id.; Fullilove v. 
Klutznick, 448 U.S. 448, 472 (1980). 


D. P.L. 92-60 Furthers the 
Purposes of the American 


Copyright Law System 
Appellees also contend that the copyright granted by 


P.L. 92-60 must fail because it is not an award of copyright 


directly to an author and it does not serve the public pur- 
poses of the Copyright Clause because it does not stimulate 
artistic creativity. In fact, P.L. 92-60 appropriately 
granted the copyright to Mary Baker Eddy's lawful successors, 
the Trustees under Mary Baker Eddy's Will, and the copyright 
as a part of the copyright system stimulates artistic 
creativity as much as does any copyright on any writing. 

In advancing their argument, appellees first over- 
look the fact that Congress has never restricted copyright 
ownership to authors and their “immediate dependents." Even 
the first copyright statute, which is presumptively con- 
stitutional, recognized that copyrights can be granted to the 
author, or to his or her “executors, administrators, or 
assigns." Act of May 31, 1790, ch. 15, 81, 1 Stat. 124 
(emphasis added); see A. Weil, American Copyright Law 45 
(1917) ("the word ‘author’ includes assigns or legal repre- 
sentatives of an author. .. . [and this] has not been ques- 
tioned since the passage of the first Federal Copyright Act") 
(footnote omitted).* In addition, the life-plus-fifty-year 


* Consistent with this established concept, among other things 
the 1976 Act permits copyright on works made for hire and 
allows an author's employer to be considered an author, even 
though that is a fiction. 17 U.S.C. @ 201(b) (1982). 
Similarly, anonymous works can be protected by copyright, id. 
§ 302(c), and copyright protection is also available for 
posthumous works. Id. @ 304(a). 


protection afforded under current law is a recognition that 
authors are encouraged to write (and the purposes of the 
Copyright Clause are served) by a copyright system that 
protects an author's works well beyond his or her lifetime. 
Appellees acknowledge that reward directly to the 
author from the particular copyright granted is only a “secon- 
dary consideration." Appellees' Br. p. 51. See United States 
v. Paramount Pictures, Inc., 334 U.S. 131, 158 (1948). "[{T]jhe 
ultimate aim (of the copyright system) is .. . to stimulate 
artistic creativity for the general public good," Twentieth 
Century Music Corp. v. Aiken, 422 U.S. 151, 156 (1975), and 
"to afford greater encouragement to the production of literary 
works of lasting benefit to the world." Washingtonian Pub- 
lishing Co. v. Pearson, 306 U.S. 30, 36 (1939). In accordance 
with this purpose of the copyright law, a copyright system 
that -- by both public and private law -- permits the 
copyright holder or her successors to protect the copyrighted 
work from distortion encourages future authors to write and 


thereby benefits the public. 


E. Appellant Has Not 
Abandoned its Copyright 


Appellees suggest that if appellant did not use its 
copyright to prevent them from publishing Science and Health 


it would abandon its copyright, and argue that therefore 


-27= 


s 


appellant should not: be believed when it asserts that it will 
not use the copyright to prevent appellees from publishing. 
Appellees’ suggestion is at odds with copyright law because a 
copyright can be abandoned only through some overt act by 
which the copyright owner signifies an intent to relinquish 


all rights in the copyright. Hampton v. Paramount Pictures 
Corp., 279 F.2d 100, 104 (9th Cir.), cert. denied, 364 U.S. 


882 (1960); Lottie Joplin Thomas Trust v. Crown Publishers, 
Inc., 456 F. Supp. 531, 535 (S.D.N.Y¥. 1977), aff'd, 592 F.2d 
651 (2d Cir. 1978). Appellant continues to enforce the 


copyright by assuring that the copyrighted work is published 


accurately, whoever may publish it. The appellant thus 


preserves its copyright by seeking to assure the accuracy of 
texts of Science and Health as Mary Baker Eddy wrote then. 
Appellees: waiver and estoppel argument is also 
without merit. It is fundamental that if appellant chooses 
not to assert an infringement action against a party that 
publishes an accurate version of Science and Health, it will 
not be estopped from asserting an action against that party 
(or any other party) if the party later publishes an altered 
version. See Hampton, 279 F.2d at 104; Encyclopaedia Britan- 


nica Educational Corp. v. Crooks, 542 F. Supp. 1156, 1183 
(W.D-N.Y. 1982). 
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POINT IV 


THERE IS NO CASE OR CONTROVERSY 


A. The Law Requires Anticipation 
of an Infringement Action 


In their brief at page 56, appellees incorrectly 
state that the appropriate test for determining whether there 
is a case or controversy herein is whether they have a "“reason- 
able apprehension" that their publication will infringe defen- 


They suggest that under such circumstances 


dant's copyright. 
there would be a case or controversy even if there were no 
likelihood that appellant would commence an infringement 
action and no threat of an infringement action. 
The cases cited by appellees do not support their 
argument. To the contrary, the focus in the decisions to 

which appellees themselves refer is not on whether there is an 
infringement but on whether there is a concrete threat that an 
infringement action will be filed. For example, in Japan Gas 


Lighter Association v. Ronson Corp., 257 F. Supp. 219, 237 
(D.N.J. 1966), the court stated: 


"There must be .. . some concrete 
indication that the defendant patentee 
Claims the plaintiff's activity infringes 
his patent, and also that he will act 


affirmatively to enforce the protection 
whic e claims." (Emphasis added.) 


See cases discussed at Appellant's Br. p. 42; see also 


Treemond Co. v. Schering Corp., 122 F.2d 702, 703-05 (3d Cir. 


1941); Ethicon, Inc. v. American Cyanamid Co., 369 F. Supp. 
934, 936 (D.N.J. 1973); Simmonds Aerocessories, Ltd. v. Elas- 
tic Stop Nut Corp., 257 F.2d 485, 486-87 (3d Cir. 1958). 

In the case at bar, appellant has made it clear that 
it has not in the past brought copyright infringement actions 
to restrict the publication of Science and Health where the 
_ publication did not modify Mrs. Eddy's writing. Accordingly, 
in the instant action possible infringement cannot be equated 
with threat of an infringement action. Taking the appellees’ 
allegations to be true, they will publish only an accurate 
text and thus there is no threat of an infringement action. 


B. Appellees Do Not Have a 
Reasonable Apprehension 


of an Infringement Suit 

But appellees urge that there is a case or con- 
_troversy because they satisfy the "reasonable apprehension" 
test even though they purportedly intend to publish Science 
and Health without altering Mary Baker Eddy's writing, Nolan 
Aff., April 1984, pars. 11-12, 14, 21-24 (R. 13-14, 17-18); 
Nolan Aff., August 1984, pars. 7, 30 (R. 102-103, 112), and 


appellant has not opposed publication of such texts. Rathbun 
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Aff., July 1984, pars. 3, 5 (R. 65766).* In asserting that 
they fear an infringement action, appellees do not proffer the 
text or texts (or recordings) that they purportedly wish to 
publish, and without them there is no basis for the appellees’ 
conclusion that their proposed renderings of Science and | 
Health would create a controversy.** Appellees suggest that a 
controversy is certain to occur if they publish their text 
because the parties differ as to whether appellees' text or 


the edition published by appellant is the final edition. 


* The two Nolan Affidavits indicate that the parties share 

a common concern that any edition of Science and Health must 
be, to use appellees' words, "authentic," "complete," “unal- 
tered," without "deletions or amendments," and "unfettered." 
It must preserve the "integrity of the exact statement of 
Christian Science as set forth without any alteration what- 
soever .. . by Mrs. Eddy." Compare Nolan Aff., April 1984, 
pars. 11-12, 14, 21-24 (R. 13-14, 17-18); Nolan Aff., August 
1984, pars. 7, 30 (R. 102-103, 112) with Rathbun Aff., July 
1984, par. 3 ("[{ijn seeking Private Law 92-60 the Trustees 
under the Will of Mary Baker Eddy sought to assure... that 
if an edition of Science and Health was published .. . the 
text of the edition would be faithfully reproduced as Mary 
Baker Eddy wrote it.")(R. 65). 


#* Appellees have distorted appellant's point that by with- 
holding the text appellees have not met their burden to show 
that a case or controversy exists. Appellees state repeatedly 
that appellant insists that appellees must produce their text 
before publishing. Appellees' Br. pp. 8, 13, 39-40. Appel- 
lant has never imposed a requirement on anyone that permission 
be obtained by one seeking to publish, Rathbun Aff., July 
1984, pars. 5, 7-8 (R. 65-67), and there is nothing in the 
record to support appellees' contention that appellant insists 
that appellees seek permission to publish. This point was 
understood by the District Court. Hearing Tr., Oct. 19, 1984 
at 14 (R. 136). 
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Appellees' Br. p. 63. They fail to recognize that appellant's 
only concern is that whatever edition is published not alter 
the author's writing. Because the author wrote numerous 
editions, appellant recognizes that if others publish a dif- 
ferent edition, it would not conform to the edition published 
by appellant. Because appellees have stated repeatedly that 
they have the same concern about accuracy of the text, their 
text presumably would conform exactly to Mary Baker Eddy's 
original writing, even though allegedly it would differ from 
the 1906 edition published by appellant. Even if the parties 
had a genuine theological disagreement as to which edition 
"were final, there would be no reason to presume that they 

: would disagree as to whether appellees' publication accurately 
, reproduced a particular text of Science and Health that 

Mrs. Eddy wrote.* 

| Appellees argue also that they reasonably anticipate 
an infringement action because in 1980 appellant informed 


appellees Nolan and United Christian Scientists that they were 


* In support of their allegation that they reasonably fear 

an infringement suit appellees also suggest that there is a 
real controversy because they propose to publish a full text 
without the uniform pagination used by appellant in the 
edition that was copyrighted in 1906. In fact, however, 
appellant has not insisted that others follow the exact format 
used in the 1906 edition and it has not prevented others from 
publishing Science and Health without the uniform pagination 
system that is used in the 1906 edition. Rathbun Aff., July 
1984, par. 6 (R. 66). 
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infringing copyrights owned by appellant on four publications 
other than Science and Health. This, appellees suggest, means 
that they may reasonably anticipate a challenge if they pub- 
lish an accurate edition of Science and Health. The record, 
however, is that appellant took action as to the other four 
publications in situations very different from that herein. 
The other works were either written by authors other than 

Mrs. Eddy, or were, by the author's intent, to remain 
unpublished.* As previously outlined, appellant's practice 
as to accurate publications of Science and Health has consis- 
tently been different from that for these four other writings: 
its policy has not been to prevent publication. Unlike the 
other writings Science and Health is the key textbook of the 


* As set forth in the Affidavit of H. Dickinson Rathbun 
dated October 5, 1984, two of the four works as to which 
appellant objected to publication were by authors other than 
Mary Baker Eddy. The copyright as to the first of the four 
works (Mary Baker Eddy: Her Spiritual Footsteps, by Gilbert 
C. Carpenter, Sr. and Jr.) had been essigned to appellant by 
the Carpenter Foundation with the understanding that dis- 
tribution of the work would be restricted. Rathbun Aff., 
October 1984, par. 7 (R. 116). The second work (Memoirs of 
Mary Baker Eddy, by Adam Dickey) contained factual inac- 
curacies. Id., par. 8 (R. 116). The third work consisted of 
a previously unpublished compilation containing extensive 
private correspondence between Mrs. Eddy and Church officers 
and members. The correspondence was at all times intended to 
be private and confidential. Id., par. 9 (R. 116). The 
fourth writing to which appellant registered its objection 
was an article written by Mary Baker Eddy ("Principle and 
Practice") that was first published in 1917 but has been 
published only selectively since then. Id., par. 10 (R. 
116-117). 
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Christian Science religion and is and has been published 
throughout the world. Such wide publication is consistent 
with the intentions of Mary Baker Eddy, not contrary to her 
intentions. Rathbun Aff., July 1984, pars. 2, 10-12 (R. 
64-65, 67-69). Because appellees know of appellant's position 
as to accurate publication of Science and Health, they should 
know that their earlier experiences in seeking to disseminate 
other, very different, publications are not pertinent to the 
issues herein. Moreover, the courts have consistently held 
that enforcement actions taken with respect to one patent or 
copyright cannot be the basis for a claim of controversy 
concerning other patents or copyrights. See cases cited at 


Appellant's Br. pp. 11-12 n.15.* 


* Appellees cite a number of First Amendment cases involv- 

ing the government to suggest that a lesser threat of enforce- 
ment will suffice in this case to establish a case or con- 
troversy. First, the government was dismissed from this case. 
because there was no threat of governmental enforcement. 
Second, the cases cited by appellees are further distin- 
guishable because -- unlike the situation herein -=- in each 
one there was a concrete threat of enforcement. For example, 
in Reed Enterprises v. Corcoran, 354 F.2d 519 (D.C. Cir. 1965) 
magazine distributors and publishers challenged a statute that 
allowed the government to file obscenity charges in incon- 
venient forums. The court found that a case or controversy 
existed because (1) plaintiffs were already under indictment, 
(2) they alleged that the government had avplied the statute 
befors, suing another publisher in several different places, 
and (3) the government had "not even denied that it con= 
templates multiple prosecutions." 354 F.2d at 523. 

Similarly, in Bantam Books, Inc. v. Sullivan, 372 U.S. 58, 61 
(1963), plaintiffs had received over thirty-five notices of 
violation. 


CONCLUSION 


For the foregoing reasons and for the reasons set 
forth in appellant's principal brief, the judgment of the 
District Court with respect to the constitutionality of P.L. 
92-60 and, alternatively, with respect to its denial of appel- 


lant's motion to dismiss should be reversed. 
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